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“When an inflamed public opinion and the machinery of justice can 
be employed to punish the meanest person in the community without 
due process of law, we enter upon a route that leads toward the break- 
ing down of government and society--toward the time when no person 
however powerful, shall be safe from mob law.”— Page 139. 
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Where Press and Bar Can Meet 


This number of the JourNAL is devoted mainly to consideration of the rela- 
tion of the press to the administration of justice. There are certain key points 
to which we have endeavored to give expression, and among them these: 

Certain kinds of newspaper articles are highly detrimental to the admin- 
istration of justice. 

Stimulating and gratifying an appetite for sensational, unfair or untruthful 
reports are condemned not only by lawyers but by thinking men and women in 
all walks of life. Where such practices conflict with the worthy efforts of 
judges and other ministers of justice it is dangerous and it must be stopped. 

Only > very small proportion of the newspapers of the country are guilty 
of objectionable practices. Some of these do so through imitation and will 
cease when a proper standard is raised. 

Except for the slush and gush of the sob artists there is very little offense 
chargeable against the press in which it is not led or abetted by lawyers, judges 
or other public officers. 

It is fitting that the legal profession should protest and that it should sug- 
gest standards of propriety. 

But it is idle and foolish for the legal profession to ignore or fail to correct 
the abuses to which its own members are contributors. 

There are two themes which emerge from this discussion. 

First: the organization representing the press has tendered its co-operation 
for the general improvement of the administration of justice. They assert 
that the press is ready to aid the reasonable endeavors of the bar to improve 
judicial administration all along the line. The bar cannot reject this offer, but 
should seize upon it with energy and spirit. In recent years the bar has 
worked out an extended programme of reform, embracing such movements as 
these : 


(a) Organizing the bar in the several states with statutory powers of self- 
government so that the responsible members may enforce ethical standards. 


(b) Raising the requirements for admission so as to guarantee adequate 
training and good moral character on the part of new members of the bar. 

(ec) Unify and co-ordinate the judiciary so that meaning will be given 
to the term ‘‘ judicial administration.’’ (The recent organization of administra- 
tive power in the United States judicial system illustrates what is implied in 
this proposal.) 

(d) Restore to the judiciary the rule-making power so that the long 
delayed reform of procedure may be accomplished by the only agency com- 
petent to perform this difficult and essential labor. 

(e) Encourage the evolution toward bar responsibility for judicial nomi- 
nations to the end that we may select only learned and worthy judges and 
guarantee them reasonable security of tenure. 





These are the cardinal points in the twentieth century movement toward 
making our administration of justice equal to the great tasks imposed and the 
high quality of service required. We venture to say that very few editors have 
any conception of the programme which the bar has worked out from its years 
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of painstaking analysis. They simply do not realize that there are concrete 
remedies for the grave faults which exist. And we submit that a very gen- 
erous measure of support will be accorded to these movements, to this entire 
programme, by a sufficiently large part of the press to insure success if the bar 
does its share in accepting the proffered co-operation. 





The second theme is this: the critics of newspapers do not look toward any 
limitation of the proper freedom of the press. On the contrary, there never 
was a time when there was so much need for intelligent and sincere discussion 
in the public press of the shortcomings of the bar and bench. There was a time 
when it was fair to say that it sufficed that the courtroom was open to the 
publie and anybody who was interested could there observe the administration 
of justice. This is no longer true except in rural communities. In over fifty 
cities the administration of justice has become such a vast labor and so special- 
ized that it is all but impossible for laymen, however persistent and intelligent, 
to form any fair opinion as to what is actually transpiring. 

In all our larger cities the people have no means of their own for knowing 
whether the administration of justice is as good as it reasonably may be. It 
has become to them a mystery of which they can at best learn but a little. 
Naturally skepticism and gossip are prevalent. With waning confidence the 
people cling to such outworn means for control as the primary and the election. 
They listen most readily to the shrewd demagogue or the leather-lunged radical 
or the exhorter of the lunatie fringe. 

This offers to the press a responsibility and a duty beyond anything that 
it has ever before realized in this field. 

Editors cannot discharge this duty by perfunctory editorials about the 
duty of the citizen to vote or the duty of the judge to expedite litigation. Still 
less can it get away with broadside criticisms of lawyers and judges en masse. 

What is needed is concrete criticisms of specific lawyers and judges and 
concrete proposals of reform. 


We do not offer this counsel as something easy. Nor is it to be called 
visionary or impossible. There are in every city frequent opportunities for 
the press to assist the bar in its efforts to rid the profession of unfit members 
and occasionally there are opportunities for pointed criticism of the conduct 
of judges. 

In Chicago there have been instances of both kinds of criticism by the 
press, the broadside and the personal. The former hits ten worthy judges for 
every delinquent one, creates ill-feelings and enables the culprits to conceal 
themselves. The latter has the precise effect that is intended; it corrects present 
abuses, braces up the conscientious judges and may even rid the bench of an 
unfit judge at the next election. ; 


Until we shall have attained to judicial unification with conspicuous and 
responsible leadership in the judicial office, with adequate statistics and reports 
we shall be especially dependent upon journalistic censorship. The bar must 
make it clear that that is one kind of co-operation which is being sought. 





The Part Newspapers Play in the Admin- 
istration of Justice 





Lawyers, Judges and Public Officers Should Share the Blame in 
Most Cases Complained of Since They Benefit from 
Notoriety Obtainable Only Through 
the Press 





One of the very encouraging signs of 
the times is the attention being given to 
the newspaper as a factor in the ad- 
ministration of justice. With the de- 
velopment of modern newspaper meth- 
ods in this country, dating from the 
late nineties, the press came to occupy 
a much more important role in this field 
than formerly. For twenty-five years 
or more ceytain newspaper practices 
have been condemned and deplored, not 
only by conservative lawyers, but 
equally by sensible and informed lay- 
men in all walks of life. Journalists 
themselves have condemned obvious ex- 
cesses, mainly by refusing to compete 
along lines caleulated to misinform the 
public and to embarass judges, prose- 
eutors and other officers of justice. 

The conduct of newspaper men which 
ealls for criticism is of the most vital 
civie and social consequence; it would 
be difficult to exaggerate its importance. 
This is true notwithstanding the fact 
that only a few individuals and a few 
papers are guilty of these practices. 
Any broad survey of the press of the 
country reveals the encouraging fact 
that outside of the larger cities there 
is little cause for complaint, and the 
occasional instances of improper con- 
duct may be attributed to a tendency 
to imitate metropolitan practices or to 
the personal grievances of newspaper 
owners and editors. Except in the 
larger cities the evil is one not deeply 
rooted. It may be expected to yield to 
any movement which is conducted in a 
reasonable and tactful spirit. 

A strong reason for satisfaction ex- 
ists because the growing consideration 


which the bar is giving this matter in- 
dicates that the bar is coming finally to 
realize its own duties and responsibil- 
ities more keenly and more practically 
than heretofore. If, in the nineties, the 
bar of the country had possessed that 
cohesion and organization which it 
should have possessed for the good of 
itself and of the Republic it would have 
found means for.preventing press in- 
insurgence from overstepping lines of 
propriety in its relations with the courts 
and the ministers of justice. 

But at the time when this evil began 
there was no bar in an organic sense; 
there were only a number of lawyers, 
which is quite a different thing. In the 
past fifteen years the bar, as such, has 
been in process of formation. The evo- 
lution toward professional integration 
has not yet progressed very far, but far 
enough, fortunately, to make possible 
certain kinds of publie service hereto- 
fore impossible, and among them con- 
sideration of this matter of newspaper 
participation in the administration of 
justice. At least a start has been made 
in a study and a movement which must 
necessarily be carried on for a long time. 
That there will be ultimate benefits from 
such work cannot for a moment be 
doubted. 

The report of the Survey of Crim- 
inal Justice in Cleveland contains the 
first notable study of this matter [1922]. 
Part VII of the report is entitled News- 
papers and Criminal Justice, and is 
edited by M. K. Wischart. It occupies 
forty pages, following page 515. A 
valuable summary of conclusions, writ- 
ten by Prof. Felix Frankfurter, appears 
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as chapter I. The advantages possessed 
by the Cleveland investigators is set 
forth in the preface in these words: 
‘“‘The Cleveland investigators were 
wholly indifferent to all Cleveland per- 
sonalia. Neither past entanglements nor 
future embarrassments influenced in the 
slightest the scope of the inquiry or its 
thorough pursuit.’’ 


The reaction of the bar to this situa- 
tion came two years later. The Chi- 
eago Bar Association had created a com- 
mittee on Relations of the Press to Judi- 
cial Proceedings. Its chairman, Andrew 
R. Sherriff, delivered a lecture on News- 
papers and the Courts at the Medill 
School of Journalism of Northwestern 
University on February 28, 1924. On 
May 1, Henry W. Taft addressed the 
Association of the Bar of the City of 
New York on The Press and the Courts, 
and on May 14, Guy A. Thompson, presi- 
dent of the Missouri State Bar Associa- 
tion, presented What the Lawyer Wishes 
from the Newspaper to the Missouri 
Press Association an@ the School of 
Journalism of the University of Mis- 
souri. ~° 

Meanwhile the subject had been 
chosen for the programme of the Con- 
ference of Bar Association Delegates 
and an entire afternoon was devoted to 
it at Philadelphia on July 7. Charles 
A. Boston introduced the subject. The 
principal speakers were Dr. Talcott Wil- 
liams, Director Emeritus of the Pulitzer 
School of Journalism, Columbia Uni- 
versity and Caster S. Yost, president of 
tors and editor of the St. Louis Globe- 
Democrat. Walter F. Dodd and Wil- 
son M. Powell discussed the principal 
papers and a number of delegates par- 
ticipated informally. The meeting is 
reported with some particularity in the 
November, 1924, number of the Amer- 
ican Bar Association Journal, pages 816 
to 820. 

The officers of the conference hoped 
that the discusion led by conspicuous 
members of the press would mark the 
beginning of co-operative efforts between 
the bar and the press looking to a mu- 
tual agreement and helpful efforts. Im- 
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bued with this idea the delegates present 
adopted the following resolution: 


RESOLVED, That it be the sense of this 
Conference that the professions of law and 
journalism have in common certain high 
duties of a public character, which can 
better be performed if the two professions 


are brought into closer official contact. 


Through mutual helpfulness there can 
come about a better understanding of the 
functions of the two professions and the 
ethical conceptions which should govern 
the conduct of their members. To that 
end, 

BE IT RESOLVED, That the chairman 
be authorized to appoint a committee of 
five on co-operation with the press, whose 
duties shall be to confer with a committee 
of the American Society of Newspaper 
Editors, if one be appointed, and with any 
other committee of the press and the bar 
authorized to deal with this subject, such 
committee to report back at the next meet- 
ing of the Conference of Bar Association 
Delegates a programme of co-operation 
between the bar, the bench and the press. 


Editors Reject Bar Prgposal 

The hope expressed in the resolution 
has been temporarily frustrated by the 
refusal of the American Society of News- 
paper Editors, at the annual meeting 
held in January, 1925, to aecept the 
proffered relationship. The action so 
taken marks a step in the movement and 
will be given consideration neeessarily 
in plans which may be made. 

In a letter to an officer of the Con- 
ference of Delegates [Jan. 23, 1925], 
President Yost of the American Society 
of Newspaper Editors says: 


“The Society took no action. Nor could 
I recommend action favorable to the pro- 
posal so long as it contemplates the regu- 
lation of newspaper practices. You will 
recall that this was my position expressed 
in my address at the Philadelphia meeting 
when I said ‘I can see little occasion for 
any co-operation between the press and 
the bar for the correction of the faults of 
either,’ and I there endeavored to attract 
attention to a field of public service in 
which co-operation between press and bar 
would be desirable and practicable ‘ 
Frankly, the press is endeavoring to solve 
its own problems, just as the bar is en- 
deavoring to solve those which confront it. 
And the problem of our relation to the 
processes of justice is uppermost in our 
consideration. The American Society of 
Newspaper Editors has been created to 
wrestle with this and other questions of 
newspaper conduct. What it can accom- 
plish remains to be seen, but the talk of 
betterment in each profession is internal 
and individual. External criticism and 


advice is often helpful, but our work, even 
as yours, must be done from the inside.” 
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Mr. Yost’s paper read at the confer- 
ence meeting, and Mr. Dodd’s written 
discussion, present certain phases of the 
entire situation so clearly that it seems 
best to publish them in full in this num- 
ber. Reference is had to them for the 
valuable facts and ideas which they con- 
tain. 


On turning to Mr. Yost’s paper, read- 
ers will observe a disposition to minim- 
ize the importance of the evils concern- 
ing which complaint is made against the 
press : 

“Frankly, I do not think that the press, 
taken as a whole, has any derogatory ef- 
fects upon the administration of justice. 
It is easy, of course, to point out instances 
that justify presumption to the contrary. 
But there are newspapers and newspapers, 
just as there are lawyers and lawyers. 
There are shysters and ambulance chasers 
in both professions and it is as unfair and 
as unwise to judge the whole of one pro- 
fession by its least reputable elements as 
it is the other. Most of the criticism of 
the press, except that which is directed at 
what is termed the capitalistic press, is 
based upon the conduct of a type of news- 
paper that is conspicuous and clamorous 
in some large cities; but newspapers of 
that type are few in number in relation 
to the whole and are not at all repre- 
sentative of the press in their character 
and methods.”’ 

The greater part of Mr. Yost’s ad- 
dress is then devoted to the shortcomings 
of the law, the courts and the bar. Its 
most significant part is where it vir- 
tually pledges co-operation and aid on 
the part of the press in furthering the 
efforts of the bar to secure remedial 
legislation and generally to clean house. 

It appears then that President Yost 
believes that his profession cannot bene- 
fit in solving its own ethical problems 
by co-operating with the bar, but recog- 
nizes its opportunity to render public 
service in the wide field of reform of 
judicial procedure, judicial selection, 
legal education and similar matters. 

Mr. Dodd concurs in President Yost’s 
statement that the mass of criticism 
should be directed against a relatively 
small number of newspapers, but makes 
this salient point: 

“Cases in which newspaper comment 
may be improper are few in number, and 


on the whole there is no great difficulty 
in the smaller communities. But in the 


larger cities there are always one or two 
cases in prospect or in progress in which 
there is the spectacular or the unusual. 
In spectacular and sensational cases, both 
civil and criminal, the judge and the 
lawyers have become actors in a melo- 
drama with an audience as broad as the 
publicity of the trial. Such cases are not 
numerous, but in every great city one such 
case is, at substantially all times, under 
discussion by the press. For this reason 
these spectacular cases are of an import- 
ance out of proportion to their numbers.” 


Dr. Williams’ Impractical Plan 


Sinee Dr. Talcott Williams’ paper is 
not published it is in order to summar- 
ize it briefly. The speaker limited his 
consideration to the difficultes experi- 
enced by newspaper reporters in getting 
courtroom news and proposed that every 
court should be provided with an addi- 
tional salaried officer who would be 
both lawyer and writer and whose duty 
it would be to report every case, so that 
editors would have authentic reports for 
their use. 


To show the impracticability of this 
plan it may be in order to consider what 
the newspaper seeks in court news. 
Newspapers had their rise in the need 
of individuals to keep informed, to get 
factual reports. The commercial and 
financial pages today illustrate that 
early form of reporting. The use to 
which the newspaper was subsequently 
bent as a political medium brought to 
it a larger segment of the public as 
readers. Even then, at a time, say fifty 
years ago, only a minority of the entire 
population found matters of genuine 
personal interest in newspapers. Inter- 
est in the strange things in human life, 
things appealing to the emotions, was 
eatered to largely by weekly papers and 
cheap novels. It was inevitable, though, 
that actual happenings, when dressed up 
with the novelist’s art, should eventually 
fill this almost universal human need 
more directly and more fully than fic- 
tion. The hairbreadth exploits of Sir 
Roderick or of Piute Pete made some 
eall for imagination on the part of the 
reader, whereas the fatal accident or 
moral collapse of Mr. Smith of 737 S. 
Grand Ave., told in sufficient detail, 
could stir the feelings of persons to 
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whom novel reading was a matter of 
almost painful effort. 

Of course, actual life is infinitely 
more dramatic, more bizarre, more ap- 
pealing and more varied than fiction. 
In the competition for growth, news- 
papers had but to equip themselves with 
means for getting a supply of these in- 
tensely human happenings for every 
issue. The newspaper was made to 
carry something in every number for 
every kind of interest. Seience and in- 
vention worked for them. As com- 
munities grew in size, word of mouth 
gossip became less adequate as a pur- 
veyor of news. The papers best suc- 
ceeded that best understood the primary 
demands of human nature, chief of 
which is the demand for sensation. For 
a number of years now the collecting and 
publication of news has tended, in 
certain of the most widely read news- 
papers, to be subordinate to the virtual 
fabrication, from slight facts, of ‘‘hu- 
man interest stories.’’ Such papers may 
be said to be purveyors of sensation more 
than of news. 

The foregoing is not written in any 
eavilling spirit. The writer is not pre- 
pared to say that gossip and sensation, 
within* bounds of decency, are not proper 
merchantable commodities. One who 
wishes to take a narrower stand must 
condemn likewise a very large part of 
the literature that our forefathers de- 
lighted in and that is now rated as 
classic, perhaps only because it cannot 
compete with the product of today’s 
journalism. 

It is where this function of the news- 
paper, as a purveyor of sensation, be- 
comes a prejudicial factor in the admin- 
istration of justice, that our condemna- 
tion falls. 

There is a tendency on the part of 
lawyers and many serious laymen to 
overlook the fact that the enforcement of 
law discloses the largest body of sensa- 
tions. Foreign wars and distant famines 
and plagues are old stuff. Domestic 
calamities must be unique to flag jaded 
appetites for sensation. Crowded rail- 
way coaches plunged into icy rivers, the 
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collapse of airplanes, swift death on the 
streets are too common to grip the at- 
tention of the mass of daily feeders on 
sensation. These isolated accidents are 
not drama because they lack continuity. 
But the murder sensation and to a lesser 
degree the conspiracy of officials or of 
men in fiduciary positions become con- 
tinued stories with fresh disclosures 


daily. 


The crime, the pursuit and arrest of 
the suspect, the arraignment, the indict- 
ment, the quest for jurors, the evidence, 
the arguments, all embellished with the 
most convincing art the masses will ever 
appreciate—the half-tone photograph— 
these are the chapters of the novels 
against which no living or dead authors 
can successfully compete. 

The bare facts of most sensational 
eases could be told in a few hundred 
words—a mere stickful of type a day. 
The journalistic need for ‘‘boiling 
down’’ is purely pickwickian. It is not 
space, but time, that the daily news- 
papers begrudge. The facts are usually 
obtainable at the same moment by all 
the papers. We no longer have scoops. 
The field of competition is mainly econ- 
fined to the artful presentation of a few 
facts in an ocean of alluring words. 


Editors Must Control Situation 


In the foregoing an attempt is made 
to explain rather than to accuse or to 
excuse. It is idle to ask papers to ignore 
a great human craving which they are 
better fitted to cater to than any other 
human agency. Newspapers have a 
unique power in that they serve certain 
practical and necessary purposes of 
modern life more efficiently than any 
other means and further that they play 
a large role in all social and civie fields. 
For that reason we say that they are 
impressed with a publie use. And it is 
entirely reasonable to argue to editors 
that self-imposed limits upon the use 
of sensation is necessary to the welfare 
of the press. The fact that regulation 
by arbitrary law would be more likely 
to produce new evils than to correct 
existing ones does not mean that there 
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is no recourse. The ultimate remedy lies 
in the control of the situation by the 


editors themselves through the develop- 


ment of professional standards, profes- 
sional ethics and professional solidarity. 

That the papers only print what the 
publie wants is an empty retort to criti- 
cisms because it can be employed just 
as well by the vendors of narcotics. 

It is neither the duty nor the proper 
function of the bar to seek to curb the 
publication of fantastie literature, but 
it is the duty and the function of the 
bar to declare that in the handling of 
matters within the field of judicial ad- 
ministration the press shall not misrep- 
resent, impede, exaggerate, forestall, de- 
grade or otherwise improperly deal with 
this essential function of government. 

Nor does the duty of the bar stop with 
this negative attitude. It is equally the 
duty of the bar to engage the press in 
sympathetic co-operation with its own 
constructive aims. This thought will be 
developed more fully at a later stage 
of this discussion. 

The vast sale of papers to persons who 
could not be interested in any part ex- 
cept the ‘‘human interest story’’ seems 
to prove beyond question that the edi- 
tors know what a considerable propor- 
tion of the public want. And hence 
their need to forecast events, to discuss 
guilt before arrest, to present testimony 
long before witnesses are subpoenaed. 
And this need ealls for handling offi- 
eials so as to serve the daily needs 'of 
the papers. A paper that cannot get 
hints and information from the police 
and the prosecutor is at a great disad- 
vantage. These officials are funda- 
mentally politicians. They have infor- 
mation to swap for publicity. The ex- 
ech-nge of favors between officials and 
papers is fairly continuous. Compliant 
officials receive more support than others 
when they are candidates. 


Dr. Williams’ proposal for trained 
and salaried reporters in the courts 
would not have the slightest effect, one 
way or the other, on the essential evil 
which the bar is now gathering strength 
and courage to attack. 


It seems strange that so distinguished 
and so experienced a journalist as Dr. 
Taleott Williams did not hit upon the 
obvious solution of the difficulty which 
the newspaper is supposed to have in 
presenting a veracious account of court- 
room happenings. In every celebrated 
case the paper has its reporter in the 
courtroom. If he cannot grasp the legal 
significance of what he sees and hears 
he should be able to consult one of the 
newspaper’s lawyers promptly, just as 
a bank teller gets an opinion in a few 
minutes on a doubtful endorsement from 
the bank’s lawyers. When it comes to 
editorial comment on decisions, reliance 
is commonly had upon the newspaper’s 
legal staff and it is owing to that prac- 
tice that there is virtually no criticism 
by the bar of the quality of these 
critiques. A lawyer will frequently 
notice that a certain editorial has been 
written by a lawyer, though the lay 
reader may ascribe it to a supposed all- 
embracing wisdom of the sanctum. 

The lawyer has the proper reaction to 
slushy and sensational reports of trials 
in all their stages when he feels nau- 
seated. It is extremely difficult for him 
to frame an indictment against the press. 
But he knows that things are not as 
they should be. He knows that officials 
are being used to suit journalistic needs, 
that prosecutors and defense lawyers 
are being tempted to do things not only 
undignified and unprofessional, but also 
highly prejudicial to the administration 
of justice. He knows that justice is 
being shifted from the forum to the 
streets. 


We shall endeavor to present some 
of the specific evils complained of and 
hope that a more complete and precise 
statement will before long be formu- 
lated. Criticism that is not specific is 
subject to suspicion. In many instances 
a mere declaration of principle is all 
that is needed to provide a standard that 
most editors will endeavor to comply 
with of their own volition. Doubtless, 
in many instances the breaches of deco- 
rum of which the judicious complain 
have been due to the fact that editors 
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have merely followed examples set by 
the leaders in sensational writing in the 
absence of any standard or any author- 
itative and guiding criticism. 

Editors are at least as keen as any 
other class. They have corrected many 
abuses because of patriotic loyalty, or 
the dictates of self-respect or self-inter- 
est. Witness the wholesome and revolu- 
tionary reform in regard to the publish- 
ing of patent medicine advertising which 
was brought about in a short time after 
the medical profession became _inte- 
grated and so capable of assuming its 
great public function. The press sacri- 
ficeed vast receipts to play its worthy 
role in this matter. This instance is 
only one of many that could be told. 

So in presenting an indictment against 
the press we should first caution readers 
to bear in mind these facts: (a) only a 
relatively small number of papers have 
offended, (b) the bar and the bench 
have not heretofore offered constructive 
criticism, and (¢) in most of the in- 
stances deserving complaint some 
lawyer or judge either connives at the 
evil or actually instigates it for his own 
supposed benefit. A consideration of 
these qualifying facts will be found to 
make the desired reform appear far less 
remote than at first glance. 


Flippant Treatment of Courts 


Possibly the most common failing on 
the part of reporters and news editors 
lies in gaining human interest for their 
court items by writing in a flippant 
style. The temptation is very strong. 
Oceurences which would engage no- 
body’s attention out of court are curi- 
ous or comical in the courtroom for the 
same reason that a cat strolling down a 
church aisle during service appears ir- 
resistibly funny. It is the solemn back- 
ground which by contrast makes a 
trifling remark interesting in a trial. 

Admitting the appeal of the subject 
it may yet be said that the distinction 
between propriety and abuse is easily 
made. Lawyers and judges are reposi- 
taries of comic situations occurring in 
trials which may be printed without 
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bringing the ministers of justice into 
contempt or making them ridiculous. A 
slight difference in the phrasing may 
bring the judge and with him his court 
to the level of buffoonery, and quite 
without warrant in fact. 


.In commenting upon this very com- 
mon failing, Mr. Andrew R. Sherriff may 
be quoted :* 


The ordinary methods of newspaper re- 
porting of cases in court, with references 
to judges, lawyers, parties and incidents 
of the proceedings, show a need of study 
of the subject from the standpoint of pub- 
lic welfare, and have a generally baleful 
influence on the administration of public 
justice. It is naturally of first concern 
to the publishers of newspapers to make 
them interesting to the casual reader wish- 
ing to be amused rather than to be edu- 
cated. So anyone assuming to criticize 
newspaper style cannot advocate the in- 
troduction of things technical or pedantic. 
Yet reporters in touching matters involved 
in the administration of public justice are 
dealing with a subject which is in fact 
sacred. The temptation to show the sen- 
sational or ludicrous side is always pres- 
ent, and in the usual state of the re- 
porter’s mind it seems to be irresistible. 
But I come to say to you, that in thinking, 
you will see that it ought to be resisted, 
and a distinction made between proceed- 
ings in a court, and occurrences in the 
street, or at a vaudeville show, or a prize 
fight. Such a distinction is observed by 
the newspaper profession in dealing with 
the churches and their matters of religion; 
and I assert, for you to think about, that 
there is no less reason for its observance 
in dealing with the courts and their duties 
of administering human justice, which is 
very closely akin to sound religion. 


Get the idea that judges, at least theo- 
retically, are not mere clerks, office hold- 
ers, or politicians, but by the nature of 
their duties are ministers of justice. A 
few years ago the judges of the state 
courts of this county, in a serious effort to 
establish visible evidence of the dignity 
and impersonal nature of their office, de- 
termined to wear the traditional black 
robes of their office while sitting on the 
bench. The reporters did not get the 
meaning of the innovation at all, and at 
once saw a chance to be facetious. This 
is how one of them wrote up his story; he 
said— 


“Thus, according to Blackstone, they 
took on an added dignity, and needed 
only powdered wigs, as one court at- 
taché expressed it, to look as glorified 
as the kings and jacks of the playing 
cards.”’ 


Do you, students of the art and pro- 
priety of newspaper reporting, see any- 
thing apt or approvable in that? - Do you 


*Newspapers and the Courts. a lecture given at the 
Medill School of Journalism, Northwestern University. 
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see anything but a flat attempt to make the 
judges appear ridiculous in the eyes of the 
public? Would you, in seeing the priests 
in their robes in church, think of any like- 
ness to the kings or jacks of the playing 
cards? If not, then what occasion was 
there to say it of the judges, in their 
temple of justice? I submit that para- 
graph to you as an example of extremely 
bad taste, and pernicious reporting. 

In the same address Mr. Sherriff 
touches on the efforts of reporters to 
make reports of divorce cases spicy, 
quoting from the letter to him of an 
unnamed judge as follows: 

“There is one phase of this subject to 
which your report does not refer and to 
my mind it is a phase in which the press 
most frequently offends, and that is their 
attitude toward divorce hearings. Their 
attitude is too well known to need any 
comment from me. The question of di- 
vorce is held far too lightly at best and 
the flippant and would-be humorous ac- 
counts of such cases on trial, by the press, 
tends in the same direction. The press 
can be a very potent agency for good in 
this matter, rather than for harm, if they 
would not only refrain from emphasizing 
and playing up such comedy as they may 
see in the cases as they are heard, but if 
they will emphasize the horror and the 
tragedy that is in such cases in abundance. 
Such a treatment of that subject, by the 
press, would be conducive to a soberness 
of thought on that subject by the press- 
reading public rather than the very unde- 
sirable attitude which is now fostered in 
their minds, by the treatment which the 
press gives to these matters.’’ 


We look forward to the time when 
the press will appreciate the foregoing 
view and endeavor to live up to it. They 
will realize that human misery is no 
funnier in a divoree trial than in a 
train wreck. They will avoid a stand- 
ard in writing which in social inter- 
course would unfit them for association 
with gentlemen. Doubtless this eri- 
terion is instinctively applied in the 
smaller cities where the reporters and 
editors mingle socially with all sorts of 
people. The virtual anonymity of news- 
paper men in large cities abets the 
powerful urge of competition for read- 
ers. And in this situation, as well as 
in others to be mentioned, it must be 
remembered that often sensation-profit- 
ing lawyers must share the blame with 
the writing people. There can be no 
complete correction until the bar also 
can establish a custom strong enough to 
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curb practitioners who itch for pu Jlicity 
of whatsoever nature. 


“Trial by Newspaper” 

It is in the field of criminal prosecu- 
tions that the greatest reform lies. 
Newspaper improprieties here extend all 
the way from the initial report of the 
crime to the final editorial comment 
upon the result of the verdict and sen- 
tence. It is often an easy matter to 
create the impression before an arrest 
has been made that some person obnoxi- 
ous to certain interests or unpopular in 
the community is to be suspected of 
guilt. In what is best characterized as 
‘‘trial by newspaper,’’ for lack of a 
more precise and inclusive phrase, in- 
nocent persons have often been hounded 
unjustly and unmercifully. It offers an 
opportunity not easily resisted for the 
punishing of enemies. In the ease 
of the assassination of a high public 
official there has been more than once 
an apparent effort on the part of writ- 
ers to fix blame on a political party 
when the crime is obviously individual 
and due to psychopathic causes. Agi- 
tators for unpopular causes stand in 
danger of being held responsible for 
crimes of which they are innocent and 
sometimes such a crime is used as a 
means for punishing a person who ap- 
pears to deserve punishment for other 
offenses or ‘‘on general principles,’’ as 
in the shameful Mooney case in San 
Francisco. 


When an inflamed public opinion and 
the machinery of justice can be em- 
ployed to punish the meanest person in 
the community without due process of 
law, we enter upon a route which leads 
toward the breaking down of govern- 
ment and society—toward the time 
when no person, however powerful, shall 
be safe from mob law. 


Newspaper reports of crimes have 
come to serve in many instances a most 
useful function in leading to the de- 
tection of offenders who might other- 
wise escape. This is a use which we do 
not seek to destroy. Until such time as 
the sheriffs and police become discreet 
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and are backed by the bench and the 
bar so that they ean counsel authori- 
tatively in every instance there can be 
no general rule for the press except that 
their aecounts should at least never go 
beyond irrefutable facts. In an ideal 
system the officials would say what facts 
should be withheld in the interest of 
justice until they have had time and 
opportunity to apprehend all suspected 
persons. 

One great trouble with the present 
license in this field is that the police 
tend to rely wholly upon publicity to 
do their detective work for them. There 
is reason to believe that our detective 
bureaus are full of polities and their 
operations are but bumblepuppy. It 
will not soon be forgotten that in the 
Cleveland crime survey, intelligence 
tests were made of all kinds of police- 
men and the so-called detectives rated 
lower than any other class. Apparently 
places on the detective force are 
awarded not to those of special training 
and special proclivity, but to those who 
want a lazy, and possibly luerative, job. 


Exposing the State’s Witnesses 


Akin to the last mentioned evil is the 
publicity which perverts witnesses. In 
criminal prosecutions the state’s wit- 
nesses are the most important of all fac- 
tors. While this article was in course 
of preparation an editorial appeared in 
the Chicago Tribune (Jan. 28) which 
explains this point better than columns 
of argument, and which deserves quot- 
ing also because it presents an apology 
by a typical high pressure newspaper : 


TIPPING OFF THE GUNMEN 


A youth of 17 saw the shooting of John 
Torrio Saturday afternoon. Monday he 
identified George Moran as one of the men 
who did the shooting. He picked him out 
of a group of nine. Moran was a friend 
of Dion O’Banion, the murdered gang 
leader. Other persons were given a chance 
to identify him, but the youth was the only 
one who would or could, and he stuck to 
it and to his story of the shooting, al- 
though Moran, facing him, seemed to 
frighten him even in the office of Chief of 
Detectives Shoemaker. 

The name of the youth and his address 
were given to the reporters by the police 
and this was printed in Tuesday’s news- 
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paper. Sunday four gangsters drove up 
to the building in which a witness against 
two robbers lived and shot the building 
full of holes, endangering many lives and 
shooting a yyoung mother. This was to 
intimidate the victim of the robbery. The 
police say they have to furnish guards to 
protect witnesses against gangsters and 
murderers who seek to silence them, kill 
them, or drive them out of town. They 
say in the present case of the Torrio shoot- 
ing there may be intimidation of the young 
witness. 

The well organized criminal system 
might be able to get such information as 
this concerning a witness without any help 
from the newspapers. News is news to a 
capable reporter, and he tries to get it. 
The identification of Moran was news, but 
here in this department we feel that there 
is a responsibility, both police and news- 
paper, if witnesses are to be protected 
against the consequences of their courage 
in helping criminal justice. 

If criminals have ways of finding out 
what is happening in the office of the chief 
of detectives that is not our responsibility. 
If tips are given criminals through this 
newspaper that is our fault. Intimida- 
tion is a part of the crime business. The 
average person does not care to face the 
crooks and gunmen and gangsters alone 
with his name and address known. 

The whole chance of getting results 
from the young man’s story lay in keeping 
him under cover and the information he 
gave a secret. Then he would have told 
his story at the trial. An investigation of 
this case is being made to discover why 
the police proceed in this fashion and 
what the responsibility of the newspaper 
is. We want news, but not to the ad- 
vantage of murderers or the detriment of 
justice. 


Before dismissing this point it should 
be added that, in Chicago, feud crimes 
for many years have virtually escaped 
prosecution because the state has no wit- 
nesses. Again and again the ‘‘dying 
gunman’’ stoically refused to divulge 
the name of his assassin, obeying, as 
the papers say, the unwritten code of 
the vendetta. There is no romantic rea- 
son for such silence. Fear of retaliation 
is the only reason and it is a very prac- 
tical and potent reason. The govern- 
ment cannot protect the innocent. Over 
one hundred assassinations have oc- 
curred at a certain street corner in Chi- 
eago and so far as we know there has 
never been a conviction for one of these 
crimes. It is no sufficient answer to 
say that these deaths are good riddance, 
because in many instances the victims 
are not criminals and because no system 
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of justice can be respected that tolerates 
exceptions from the law. Freedom for 
assassination results in far greater ir- 
responsibility and danger than does 
‘‘mob law.’’ 


Another phase of newspaper license 
lies in the intimidation of officials. .On 
the one hand an unwise liberality toward 
the press brings coveted notoriety and 
political capital, while just as truly a 
resistance to reporters incurs the risk 
of unfair treatment of officials which 
they should not be obliged to endure. 


Why Jury Service Is Dreaded 


One of the commonest complaints 
against the press is that publicity makes 
it difficult, if not almost impossible, to 
secure a trial jury in the community. 
We have instances of thousands of tales- 
men examined to get twelve qualified 
jurors. These prolonged and costly ex- 
aminations of talesmen certainly tend 
as powerfully to illustrate the flabby 
nature of our criminal procedure in ae- 
tion and to bring the courts into dis- 
respect as any one factor. It is easy to 
say that newspaper accounts should not 
lead to the prejudging of the case, but 
this would often be unavoidable from 
the very nature of things even though 
the press published nothing but that 
which was fact and was authorized. 
Here we are inclined to lay nine-tenths 
of the blame on the judicial system. 
Lawyers yawp about the dangers in- 
herent in the English system of making 
up a jury in a few minutes and assume 
that there is no alternative between that 
expedition and the senseless practice 
into which we have drifted in many 
states. There is, of course, a mean 
course which fully protects the accused 
in securing a fair trial and yet avoids 
the seandal common to hard fought 
criminal trials. 


We can hardly look forward to life 
tenure for all state judges or to arbi- 
trary legislation as a cure for this evil. 
Rather must we look to a better means 
of nominating judges, to greater secur- 
ity of tenure, and especially to greater 
integration of the bar and solidarity of 
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the bench for this reform. Nor is it too 
early to anticipate that movements al- 
ready started shall reach this evil and 
accomplish a long-needed reform. 

We are inclined to acquit the press 
of blame for the alleged difficulty in 
getting a jury. 

We can have no sympathy with the 
view that individuals free from preju- 
dice to constitute a good and fair- 
minded jury are rare in any community 
of newspaper readers. The obvious rea- 
son that the fixed opinion is used to 
escape jury service is because we have 
made jury service in celebrated cases 
insanely onerous. Who can blame sen- 
sible men from avoiding such an idiotic 
service as giving up their freedom, their 
families, their businesses and their recre- 
ation for a period of weeks with a pros- 
pect eventually of a reversal for error 
in ease of conviction? Is it not because 
sensible men refuse to be parties to such 
silly procedure that we are brought to 
a realization of the absolute necessity 
for reform? Of course the community 
is full of prospective jurors well quali- 
fied and patriotic who are willing to 
serve under reasonable conditions. 


Destroying the Presumption of Innocence 


Improper reports of prosecutions and 
trials are possibly worst when they 
prejudice the right of the accused to a 
fair trial and leave him, though event- 
ually found innocent, with a total loss 
of reputation. On this phase we quote 
from Mr. Henry W. Taft :* 


An intelligent forecast of how a trial 
will result can seldom be made from an 
ordinary newspaper account. This is due 
not alone to inaccuracy of reports, but 
also to the undue accentuation of sensa- 
tional, though irrelevant, evidence, to so- 
called ‘“‘stories’’ padded with matters of 
more or less remote inference, to un- 
worthy wrangling of counsel, or to equally 
irrelevant homilies of judges. Industrious 
reporters interview prospective witnesses 
and publish what they say. Their state- 
ments are without the sanction of an oath 
and are not subjected to the test of cross- 
examination. The publication of the 
names of witnesses entering the grand 
jury room, with reportorial conjectures 
as to their statements, make a serious 


*The Press and the Courts, an address delivered 
before the Association of the Bar of the City of 
New York on May 1, 1924. 
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inroad upon the confidential character of 
the accusing body under our system of 
criminal procedure. A glaring case of the 
publication before indictment and before 
trial of so-called evidence occurred in the 
Ward case, which led to an inquiry and an 
abortive attempt to discipline counsel. In 
the Burch murder case in Los Angeles a 
newspaper reporter, by eavesdropping 
methods, secured knowledge of what went 
on in the jury room and made statements 
as to how the several votes of the body 
resulted. Evidence or instructions hav- 
ing the effect of completely neutralizing 
irrelevant or unimportant matters thus 
published are either omitted or so subor- 
dinated that a misleading picture is pre- 
sented. The case is, therefore, not pre- 
sented to the reading public as it is to 
the judge and to the jury, and where a 
decision or verdict is rendered contrary to 
what readers might reasonably expect to 
some extent the confidence of the public 
in the judicial process must be impaired. 


A serious result of the practices referred 
to follows where they tend to destroy the 
presumption of innocence, which is one of 
the fundamental principles of our criminal 
law. Frequently, out of the atmosphere 
created by the newspapers, a contrary pre- 
sumption emerges. Thus, the intimate 
personal life of a person charged with 
crime is exposed to view, his foibles, or 
worst failings, are elaborately set forth 
in readable and newsy form. Misleading 
headlines make a lasting impression, par- 
ticularly upon hasty or illiterate readers. 
Photographic reproductions are published 
of the accused, of the instruments with 
which the supposed crime was committed, 
and of the locus in quo, so drawn as to 
show argumentatively how the crime prob- 
ably was committed. Such things are pre- 
sented with far more persuasiveness than 
could be produced by actual evidence after 
it had been subjected to the process of 
cross-examination. In notable cases by 
this method of newspaper exploitation an 
accused has been subjected to grievous 
wrong; and even if he is ultimately 
acquitted, he is not exempted from having 
his entire after life clouded with a sus- 
picion of guilt. 


In the same address Mr. Taft deals 
with the evil of sentimentalizing on 
crime and criminals, a thing which is 
usually present when the other impro- 
prieties of newspapers exist. 


Another feature of newspaper reports 
which affects the administration of crim- 
inal justice is the manner in which crim- 
inals are exploited. If a man is guilty of 
a crime he is entitled to a fair trial, and 
generally speaking, he gets it; for if there is 
any defect in the administration of crim- 
inal justice, it operates in favor of the 
person accused. If he is guilty, his de- 
fense is not prejudiced, nor are his inter- 
ests or welfare in any way injuriously 
affected, by his being subjected to the 
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obscurity which prison walls ought to im- 
pose. Neither he nor the public interest 
is served by expending upon him the sickly 
sentimentality sometimes lavished upon 
criminals by well-meaning but foolish per- 
sons; and if either by that sentiment or 
by the quest for sensation or “special 
articles” or ‘“‘stories,’’ the real criminal 
has his vanity tickled, he certainly does 
not find his exploitation unpleasant or of- 
fensive or injurious to his defense. But 
the extraneous interest aroused in this way 
does not aid in the administration of jus- 
tice; and the effect upon the youthful, the 
abnormal and the weak or criminally 
minded, whose vanity may be appealed to, 
or whose imitative faculty is stimulated, 
by the prominence given to an obscure in- 
dividual as a result of his violation of the 
law, is harmful.. All students of the sub- 
ject assert, and it is in accord with general 
human experience, that suggestion plays 
an important part in crime. It tends to 
produce on the part of the abnormal or 
the criminally inclined, that kind of crimes 
which promise to attract public interest. 
Even persons of a higher moral responsi- 
bility find themselves interested in mys- 
terious crimes as in a game. And with 
persons not endowed with much power of 
ethical discrimination the taste for lurid 
fiction possesses them and their sense of 
right and wrong is obscured by their sym- 
pathies or by their effort to solve what is 
a seemingly insoluble mystery. Crime is 
not presented in a repulsive aspect. The 
inevitable tendency is to exalt the crim- 
inal, to cultivate the ignoble, and to 
diminish the abhorrence of crime. 


There is yet another count against the 
press to which no reference has yet been 
made so far as the writer is aware. It 
is far more subtle than the evils that 
have been discussed and is known by 
none but lawyers. This consists of the 
use of the press by lawyers and firms of 
lawyers to advance their interests in 
securing clients and protecting them in 
the courts. Legal firms entitled other- 
wise to a very high standing are ac- 
cused, in whispered utterances, of bene- 
fiting secretly from their connections 
with newspapers. In this matter, as in 
some others, the blame must rest almost 
wholly upon the lawyers. Sometimes 
public interests are prejudicially af- 
fected in litigation on which newspapers 
take sides for the benefit of favored 
lawyers. Sometimes even the cartoon, 
that mightiest means for disseminating 
falsehood and sophistry that has ever 
been invented, is employed in this serv- 
ice. 
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More common is the playing up for 
publicity which the lawyer indulges in 
in all sorts of trials. Here the bar is 
seldom deceived though the public does 
not understand that this is only a means 
for advertising. In these situations the 
remedy appears to lie at the door of the 
bar rather than of the newspaper. An 
integrated and self-respecting profession 
could find means to curb this breach of 
ethics. 


Bar Needs to Get Light 

What can be done to better our situa- 
tion ? 

We believe that a great deal can be 
done by thinking and talking and writ- 
ing about these matters. 

The first step is for the bar to get 
acquainted with the subject and to form- 
ulate views. Until recently we have had 
nothing more than the irritation of in- 
dividual lawyers. The bar must come 
to realize the universality of this evil, 
in a sense, for, though only a few news- 
papers transgress, these papers are 
usually of large circulation and work 
their harm throughout a wide radius of 
territory. The lawyers of the smaller 
cities, where there is little or no com- 
plaint concerning the local press, can 
assist their brothers of the big centers. 

Most important of all, the bar must 
be as fair as it is critical. It must not 
shrink from accepting its share of the 
blame and must put into motion plans 
looking to a reduction in the large share 
which lawyers and judges play in the 
evils complained of. 


When the time comes that the bar has 
established standards of conduct and is 
able fairly to maintain them it will not 
find it impossible by any means to curb 
the bad practices of officials who are not 
lawyers, notably sheriffs, coroners and 
police officers. Every local bar associa- 
tion in a large center should have a 
strong committee on criminology. Such 
an arm would be a potent means for 
exerting a needed influence. The bar 
cannot forever relegate criminal law to 
the few lawyers who specialize in this 
field. 
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A very considerable reform ean be 
had in a brief time by conferences be- 
tween the local bar association and the 
judges. It should be an easy matter for 
the more sensitive in both classes to 
agree on standards in respect to what 
should not be done by lawyers and by 
judges and progress can be made in 
respect to affirmative action by the 
bench. It is easy for any judge to make 
himself respected, but his duty does not 
stop there. As said recently by an IIli- 
nois Supreme Court justice, ‘‘We want 
to make the word judge respected every- 
where.’’ The first step obviously is to 
see that every occupant of the judicial 
office conducts himself so as to deserve 
respect. This can be done except in a 
few places, and in those places a great 
deal of good can be accomplished in the 
ways suggested. Only the most erratic 
judges are careless about the opinion of 
the conservative element of the profes- 
sion. That very weakness of the bench, 
due to our so-called ‘‘popular’’ prim- 
aries and elections and short terms, 
which induces judges to play for news- 
paper notoriety, may be utilized for re- 
form by a strong, bar. 


With an agreement on the part of the 
bar and the bench there are steps which 
respected judges may well take to in- 
struct the press in respect to its duty 
and its limitations of power. An analy- 
sis of the power of the bench in this field 
should be made. Meanwhile we should 
note also that there are strong influences 
to be brought to bear quite aside from 
judicial power. The most recreant news- 
paper men are amenable to influences of 
one sort or another. In the cases of 
most they only need to be instructed. 
In disagreement with Mr. Casper S. 
Yost, we believe that there is room here 
for co-operation between the more re- 
sponsible members of the bar with the 
more responsible members of the press, 
but we cannot assert that the time is 
yet ripe for such co-operation. 


In such a discussion as this it is not 
enough to point to bad practices; the 
erities should set up such affirmative 
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standards as they can, though admit- 
tedly general in terms. In his address 
to the Missouri State Bar Association, 
Missouri Press Association and the Uni- 
versity of Missouri School of Journal- 
ism, Mr. Guy A. Thompson addressed 
himself to this side of the subject.* 


Mr. Thompson dwelt upon three 
things which the lawyer wishes from the 
newspaper. We will quote briefly under 
each heading: 


One of these is the duty of fair and 
respectful criticism of the courts. The 
constitutional guarantee of liberty of the 
press does not endow the newspaper with 
special privileges. It has no greater rights 
than the ordinary citizen. While both 
may differ from the decisions of the courts, 
and express their dissent, neither may 
traduce and scandalize and speak con- 
temptuously of the court or of the judge, 
lest thereby the court be degraded and 
confidence in its judgments and decrees be 
destroyed. It is hardly an exaggeration 
to affirm that our existing social system 
and our security in the enjoyment of the 
rights of life, liberty, and property, in the 
final analysis, depend upon the mainte- 
nance of the judiciary. And no class is 
more dependent upon the protection of the 
courts than is the newspaper. Self-inter- 
est, therefore, as well as a sense of duty, 
should dissuade it from conduct calculated 
to impair the authority of the courts. As 
stated by Chief Justice White: 

“The safeguarding and fructification of free 
and constitutional institutions is the very 
basis and mainstay upon which the freedom 
of the press rests, and that freedom, there- 
fore, does not and cannot be held to include 


the right virtually to destroy such institu- 
tions.” 


The second duty advanced by Mr. 
Thompson is the broad one of not de- 
liberately creating sensation: 


In his admirable address on ‘“‘The Pro- 
fession of Journalism,’’ made in St. Louis 
last Thursday evening, Mr. Casper S. Yost, 
the highly esteemed and able editor of the 
St. Louis Globe-Democrat, in pungent 
phrase, expressed a thought with which 
all, upon reflection, must agree. He said: 

“You have to create a publication that will 
sell in order to create one that will serve.” 

Often, in responding to the urge of this 
necessity, the newspaper, in dealing with 
court proceedings, particularly with ‘“hu- 
man interest’ causes, transgresses the 
bounds of fair chronicler and becomes, in 
fact, counsel, jury and judge. But, as 
Mr. Yost observed in the same address: 

“Giving the people what they want is a 
principle that needs to be limited in its ap- 


plication by considerations of decency and 
public welfare.” 


Failure to observe this limitation gives 
rise now and then to what Chief Justice 

*Vid. Journal of the American Bar Association, 
Vol. X, No. 6. 
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Taft has denounced as a “vicious evil,” 
namely, trial by newspaper. This term is 
used to characterize the practice, too fre- 
quently indulged in by the newspaper, of 
trying a case at the bar of public opinion 
before or while it is tried at the bar of the 
court. If the newspaper trial precedes the 
court trial, the evidence is presented 
through the news columns without regard 
to its relevancy, competency or credibility, 
but with chief regard to its “human in- 
terest.”” Of course no oath is admin- 
istered, there is no cross-examination, no 
impeachment of witnesses, no attack upon 
or inquiry into their characters or credi- 
bility. Startling headlines, photographs 
and cartoons play important parts, while 
heavy drafts are made upon the imagina- 
tion and literary versatility of the re- 
porter. If the newspaper trial accompanies 
the court trial, the evidence is garbled, 
and by repetitions and through accentua- 
tions and eliminations, it is highly colored. 
Excluded evidence is published, statements 
and arguments of counsel out of the hear- 
ing of the jury are repeated, clews are 
exploited, rumors of the neighbors and of 
the court room are emphasized, and with 
and through it all runs partisan comment 
and sometimes even thinly veiled threats 
against the court, counsel or jury. The 
result is a public sentiment that has been 
molded and fashioned by the charter of 
the publications. If finds its way upon 
the witness stand, where it encourages 
perjury; into the judge’s chambers where 
it influences or overawes his judgment; 
into the jury room where it dictates the 
verdict. Thus are the streams of justice 
polluted; thus is one tried and condemned 
(or liberated) by a tribunal before which 
he has never appeared; and thus are he 
and the public effectually denied the con- 
stitutional right of due process of law. 


As to the third duty the speaker said: 


The third duty of the newspaper in this 
connection is suggested by the important 
relation that the layman sustains to the 
administration of justice. Every state 
judge on the bench in Missouri, every 
prosecuting and circuit attorney in Mis- 
souri, however superior and however de- 
ficient his equipment, owes his position to 
the laymen of the state. He occupies his 
office by virtue of the activity, or as is 
more frequently the case, the indifference 
of the layman. The indifference of the 
layman toward the nomination and elec- 
tion of judges and the selection of prose- 
cuting officials is as manifest as it is de- 
plorable. The fact is that the layman, 
particularly in the larger cities, has prac- 
tically abdicated his political duty in this 
regard in favor of the ward committee- 
man, whose standards of qualification for 
the public service are too frequently in- 
adequate. 


Furthermore, all indictments are re- 
turned by grand juries, all felony cases 
and most civil cases at law are tried be- 
fore and decided by petit juries. In equity 
cases only, or in law cases in which juries 
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are waived, or in exceptional instances in 
which verdicts are, for manifest errors, 
set aside, does the judge alone administer 
justice. In all other cases, the layman 
shares with the court and the lawyer the 
responsibility for the decisions, if, indeed, 
he does not perform the chief function in 
the administration of justice. Yet who 
will deny that it is the whimsical and 
grotesque verdicts of juries that contribute 
in large measure to the criticism of the 
courts and the growing dissatisfaction 
with the law and its administration? Our 
juries are no longer representative of our 
citizenship. For the most part, our men 
of property, higher education, large busi- 
y re interests, and experience, evade jury 
uty. 


It comes to this: That the verdicts by 
juries are more deserving of censure and 
dissatisfaction than are the opinions of 
courts. Yet the layman is wholly re- 
sponsible for the one, and in large meas- 
ure for the other. For does he not con- 
stitute the one and does he not elect or 
permit the election of the other? Yet 
these evaders of responsibility and duty 
are frequently loud and intemperate in 
their denunciation of the law, the lawyers 
and the courts. 

The fact that the first attempt to 
establish co-operative relations between 
the bar associations and the editors’ as- 
sociation proved abortive supplies no 
reason for not pursuing this subject 
with vigor. Lest the position of the 
president of the American Newspaper 
Editors’ Association, Mr. Casper 5S. 
Yost, be misunderstood, it should be 
said that he is a type of the thoughtful 
and constructive class of editors and 
that he has lent his pen and influence 
freely and generously in behalf of the 
better administration of justice. Mr. 
Yost may be technically correct in tak- 
ing the position that reform lies in the 
lawyers reforming their profession and 
the journalists in reforming theirs. 
We think that community of effort 
would be beneficial to both. Certainly 
it would help the bar if the editors were 
enlightened as to the precise kinds of 
unethical conduct indulged in by law- 
yers which are abetted by the press. It 
would help if the press were to learn 
through its own committee of the efforts 
of the bar to secure legislation necessary 
to bring about responsibility through 
self-government. There are also many 
movements which the organized bar has 
originated and has promoted with little 


or no outside assistance which would be 
a revelation to the editors, which would 
enlarge their understanding and modify 
their views as to the legal profession. 

We feel that it could do no harm for 
the editors to learn in definite terms 
what the better class of lawyers ob- 
ject to. 


But President Yost knows the situa- 
tion in his own association and his judg- 
ment must be accepted with confidence 
that it is founded on the most worthy 
motives. The editors’ association, we 
understand, is comparatively new. Edi- 
tors are in the main salaried agents* who 
have not that freedom of expression and 
action possessed by the other professions. 
They have a great task in establishing 
themselves; in their polity conditions 
must take precedence of theories. It 
comes with some surprise to lawyers, 
doubtless, to learn that editors are per- 
sonally more sensitive than lawyers. 
Editors are not accustomed to pointed 
criticism, whereas when Mr. Yost wished 
to tell lawyers of their shortcomings he 
had a whole arsenal of critical weapons 
produced by lawyers to use against 
them. Doubtless as the organization of 
the press gains power it will develop 
self-criticism as have the other profes- 
sions. 


There is one phase that should be men- 
tioned before dismissing this subject and 
it is a phase which gives encouragement. 
We should understand that the tidal 
wave of so-called yellow journalism is 
receding. We are already a number of 
years past its crest. This colorful but 
contemptible thing doubtless had to 
come in the fullness of time. It is en- 
couraging, aS we see it in perspective, 
to realize that our institutions stood the 
strain which it imposed. It did harm 
and to a degree that harm still exists, 
but for the greater part such excesses 
earry their own antidote. 


We need in these broader aspects of 
affairs to preserve a sense of humor. 
When the newspapers become careless 
about the truth they are themselves in 
the long run the greatest losers. They 
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disregard the need for accuracy in re- 
porting technical subjects and the pub- 
lic turns to other sources. The influen- 
tial part of the public are not so soft- 
headed and easily swayed as might be 
presumed from the success of frivolous 
writing. The flagrant abuse of the truth 
produces a generation of skeptical 
readers. ° 

The evils inherent in an excess of ir- 
responsible competition are on the wane 
in the newspaper field. There are not 
sO many papers as there used to be and 
the cost of establishing a new paper is 
almost prohibitive. In the days when 
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any disgruntled politician or erratic 


“printer could get a second-hand press 


and a few fonts of type on terms (we 
won’t say on eredit) there was no chance 
whatever to make journalism a profes- 
sion. The wild asses could not be kept 
in a corral. Lest this simile appear 
offensive, let us add that the bar could 
not attain professional solidarity as long 
as any ambitious person could read a 
few books and set himself up as a lawyer 
with the sanction of a court. The pri- 
mary condition for the establishment of 
a profession is to impose severe entrance 
qualifications. 





What Makes a Profession? 


At one time the term ‘‘profession’’ 
was rarely if ever applied outside of 
law, medicine and theology. But at the 
present time the practitioners of various 
vocations are becoming fond of allud- 
ing to their pursuits as ‘‘professions.’’ 
What constitutes a profession? Cer- 
tainly not its remuneration or the style 
of living in which its practitioners may 
indulge, for business of the most sordid 
type will always excel the recognized 
professions in material rewards. It is 
not the need of special skill and train- 
ing, for some forms of business and 
. some forms of mechanical labor are as 
exacting in their requirements. To but 
a small degree is it education, for the 
bar and the clergy have many members 
whose scholastic attainments are slight. 
If there is such a thing as a profession 
as a concept distinct from a vocation, it 
must consist in the ideals which its 
members maintain, the dignity of char- 
acter which they bring to the perform- 
ance of their duties, and the austerity 
of the self-imposed ethical standards. 
To constitute a true profession there 
must be ethical traditions so potent as 
to bring into conformity members whose 
personal standards of conduct are at a 
lower level and to have an elevating 


and ennobling effect on those members. 
A profession cannot be created by reso- 
lution or become such overnight. It re- 
quires many years for its development, 
and they must be years of self-denial, 
years when success by base means is 
scorned, years when no results bring 
honor except those free from the taint 
of unworthy methods. By such a past 
the bar has earned the right to call 
itself a profession. Another test there 
is of true professional status, the will- 
ingness to render gratuitous service to 
those unable to pay. This test likewise 
lawyers as individuals have always met, 
and now are meeting even more fully 
by professional associations devoted to 
securing justice for the poor. Yet an- 
other test is the readiness to purge itself 
of unworthy members, with an eye sin- 
gle to the good of the public. By this 
likewise the bar is a profession in the 
truest sense. The right to call them- 
selves professional men is one which 
lawyers have earned by high ideal and 
rigid self-discipline. They should re- 
sent sharply the appropriation of the 
term by ‘‘realtors,’’ ‘‘morticians,’’ and 
similar exponents of pure commercial- 
ism.—W. A. Shumaker in Law Notes, 
Vol. XXVIII, No. 6 (Sept., 1924). 





ec I 





ee ee 


Novel Proposals for Court Publicity 


Chicago Tribune Declares Newspaper Trials Are an Abomination 
and ‘‘Judging and Convicting Out of Court 
Is Journalistic Lynch Law’’ 





Should we by law declare that noth- 
ing shall be published before trial con- 
cerning a prosecution except that which 
is given to the press by officials? Should 
courts permit the broadcasting by radio 
of criminal trials? In a characteristic- 
ally vigorous editorial the Chicago 
Tribune put these questions and an- 
swered both of them affirmatively. The 
editorial appeared in the issue of July 
23, 1924, about two weeks after the dis- 
cussion at the meeting of the Confer- 
ence of Bar Association Delegates of 
the subject of the relation of the press 
to the administration of justice, and a 
short time before the commencement of 
the Loeb-Leopold trial. The Tribune 
had previously asked its readers for an 
expression of opinion-on the desirability 
of broadcasting the trial from the court- 
room and had received a preponderant 
opinion against the proposal. 

Without agreeing with either of the 
two conclusions of the editor we reprint 
the editorial with high commendation 
for its frankness. 

It is difficult to see how a statute for- 
bidding mention of a prosecution except 
by quoting an official statement would 
be constitutional. There are practical 
difficulties also. Such a law would not 
in itself stimulate prosecutors and other 
officials to forego the sweets of pub- 
licity. Courts too weak to exercise the 
large powers now possessed would be 
embarrassed in giving effect to a drastic 
law. Such a statute would be in ad- 
vance of public and professional opin- 
ion. It would seem far more practical 
to develop opinion first and when that 
has been done the existing law would 
probably be found sufficient. 

It seems to us that radio broadcasting 


of a sensational criminal trial would be 
insufferably dull and uninforming. A 
person who gave up everything else 
and listened for several days would not 
have as clear an idea of what had hap- 
pened in the courtroom as if he had 
read an accurate and uncolored report 
in print. There is also the problem of 
such broadeasting conflicting with neces- 
sary rules in the radio field. If in fair- 
ness to all papers the broadeasting were 
done by a neutral agency, and proved 
at all popular, the press would have an 
interest in suppressing the practice. 
Radio reports, even if entertaining, 
could not form the basis for sound pub- 
lie opinion coneerning the administra- 
tion of justice. 

The Tribune’s answer to the two 
questions is as follows: 


JUSTICE AND PUBLICITY 


Criminal justice in America is now a 
Roman holiday. The courts are in the 
Colosseum. The state’s attorney’s office 
often is an open torture room of human 
souls. Exposure of the processes of jus- 
tice, originally a public safeguard, has 
been perverted into a public danger. 
They have been exploited as a field for 
popular amusement. They are a rich 
forage for sensation mongers and the 
yellow press. Their publicity uncon- 
trolled is debasing American thought. 
It is contributing to the delinquency of 
criminal justice. 

The Franks case has been a three 
months’ moral pestilence imposed upon 
our people before the trial. It is an 
aggravated instance of what has hap- 
pened with increasing frequency for two 
decades since the Thaw trial and before. 
There is reason for the statement by the 
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chief justice of the United States that 
the product of our judicial machine is a 
national disgrace. It has been turned 
into a public show. 

The injury to justice is in publicity 
before the trial. Newspaper trials be- 
fore the case is called have become an 
abomination. The dangerous initiative 
that newspapers have taken in judging 
and convicting out of court is journal- 
istic lynch law. It is mob murder or 
mob acquittal in all but the overt act. 
It is mob appeal. Prosecuting attorneys 
now hasten to the papers with their 
theories and confessions. Defense attor- 
neys do the same. Neither dare do other- 
wise. Half-wit juries or prejudiced 
juries are the inevitable result. 

The Tribune has its share of blame 
in this. No newspaper can escape it. 
They have met demand, and in meeting 
it stimulated public appetite for more. 
‘‘The old dilemma as to which comes 
first, demand or supply, the newspaper 
or the people’s demand for the news- 
paper,’’ says Frances Fenton in the 
Journal of Sociology, ‘‘has given place 
to a point of view in which we recognize 
the inter-action of demand on supply 
and of supply on demand. The control 
by the consumer of the quality of the 
supply of any commodity is difficult.’’ 
But public appetite remains the domi- 
nating condition. Behind press sensa- 
tionalism is publie demand; and behind 
that is the human craving for excite- 
ment. 

Papers that refuse to accept this 
harsh discipline of public demand will 
die. Many have died. A debased cur- 
rency always will displace a sound cur- 
rency. 

The slide downward is inevitable. 
Who can deny that it is founded on 
authentic human nature? General re- 
form must be undertaken or none at all. 
The nation’s press must act together. 

There is one remedy. Drastic restric- 
tion of publicity before the trial must 
be imposed by law. England by custom 
and by law imposes such restrictions. 
English papers print only the briefest 
and coolest statement of the facts before 
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the trial. Three papers there were fined 
heavily not long ago for news reports 
that to us were mild. Publicity before 
the trial should be restricted, it may 
be, to official statements by police or 
state’s attorney. If that be unfair to 
the defense, some other rule should be 
worked out. It is a problem suitable 
for the American Bar Association to 
take up. In conjunction with represen- 
tatives of the press a fair but stringent 
law could be devised. 

The Tribune advocates and will ac- 
cept drastic restriction of this prelim- 
inary publicity. The penetration of 
police system and the courts by jour- 
nalists must stop. With such a law 
there would be no motivation for it. 
Though such a law will be revolutionary 
in American journalism, though it is not 
financially advisable for newspapers, it 
still is necessary. Restrictions must 
come. 

It will in no way threaten the free- 
dom of the press. It is only a delay. 
It is enforced waiting so that the offi- 
cial instruments of justice may have a 
chance to operate. ‘‘Public hostility or 
sympathy, against or for, an accused 
person may influence the jury in its de- 
termination of guilt,’’ says M. K. Wise- 
hart in a recent study of the effect of 
the press on crime control in Cleveland. 
‘Human interest is the excuse; corrup- 
tion of the community’s standards may 
be the result.’’ The case against pre- 
liminary publication of crime news is 
irrefutable. The problem must be met 
by law. 

This must be balanced by full pub- 
licity for the trial itself. The hard won 
principle of public justice cannot be de- 
nied. No matter what the sacrifice, the 
administration of justice in principle 
must be public. The wider that pub- 
licity, the better. 

For the projection of democracy into 
the machinery of justice is not in prin- 
ciple wrong. That and only that can 
insure a judicial system adapted to the 
public and safe for the public good. 
Great trials have proved it. The trial 


of seven bishops at the instance of King 





AMERICAN JUDICATURE SOCIETY 


James was followed with intense atten- 
tion by the public and the acquittal 
came as the prophecy of the Stuarts’ 
fall. The witcheraft trials in Boston 
were public controversies that led to the 
fall of eeclesiasticism in America. About 
the courtroom windows in the Peter Zen- 
ger trial the New York populace gath- 
ered, with a raised window sash for their 
radio. The injection of a public inter- 
est in the trial by Andrew Hamilton 
overruled the legalistic definition of 
libel. It freed Peter Zenger and estab- 
lished free press in America. Today 
one hundred million citizens have the 
same right to hear their courts’ proceed- 
ings that one hundred thousand had 
then. 

Secrecy in trials always leads to cor- 
ruption. As publicity once forced jus- 
tice to the seven bishops and to Peter 
Zenger, it will in the long run bring 
justice in modern eases. It will regen- 
erate the courts. 

The principle of court publicity re- 
mains the same regardless of the popu- 
lation or the instruments of information 
service. For years the London Times 
and other papers in Europe and Amer- 
ica published news reports verbatim of 
court trials. Even the details of the 
Osear Wilde trial were reported in the 
London Times, the most ‘‘conservative’’ 
newspaper in the world. That was the 
widest area of publication possible at 
the time. Today the radio extends that 
field. 

In spite of the adverse vote upon The 
Tribunes’ proposed broadeasting of trial 
proceedings, it is bound to come. As 
an instrument of public information the 
radio is no different in principle from 
the newspaper or from public hearings 
in the courtroom. It is one step more 
accurate. It will correct the one con- 
spicuous failure of American journalism. 
If publicity of trials is right in demo- 
cratic doctrine, the radio only carries it 
to its logical conclusion. Its eventual 
use for such a purpose is inevitable. 

Nor is this to be regretted. Legal in- 
stitutions, says Dean Roscoe Pound, 
must make a radical readjustment to fit 
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the changed conditions of modern urban 
life; we are striving to meet problems 
peculiar to modern industrial life with 
a criminal law and judicial institutions 
devised to fit rural conditions of genera- 
tions ago. To the new facts of civiliza- 
tion old customs continually must be 
adjusted. 

These two reforms must be effected to 
safeguard American criminal justice. 
Drastic limitation of publicity before the 
trial must be accompanied by complete 
publicity of the trial itself. 





English Have Revolutionized 


Procedure 

We are permitted to publish the fol- 
lowing very interesting letter from Pro- 
fessor Edson R. Sunderland, of the Uni- 
versity of Michigan Law Department, 
who is spending a year in England. 
Professor Sunderland is well known as 
an authority on civil procedure. 

If tenacious adherence to legal tradi- 
tions is a test of national character, we 
are more English than the English them- 
selves. They have discarded almost 
everything that we consider essential to 
the administration of justice. They do 
not return their summonses; they do not 
file, but only serve, their pleadings; they 
constantly interfere with the ingenious 
devices of counsel by subjecting the case 
to the directions of the Master; they com- 
pel disclosure before trial with a ruthless 
disregard of the sacred principles of 
strategy; they have practically taken the 
impanelling of juries out of the hands of 
counsel; they pay no attention to technical 
rules of evidence; they expect counsel 
promptly and frankly to admit every fact 
which they do not in good faith intend to 
controvert; they usually rely on the 
judge’s notes in civil cases and dispense 
with a stenographer (judges having de- 
veloped the very un-American practice of 
paying strict attention to the trial); op- 
posing counsel accept each other’s state- 
ments as true, and they have no writs of 
error, bills of exceptions or assignments 
of error. Some American lawyers would 
probably feel that they had taken all the 
joy out of the lawyer’s life, It is really 
hard to discuss the practice with lawyers 
and clerks because our common law term- 
inology passed out of use before this gen- 
eration came on the stage. Mr. Watson, 
chief clerk in the Crown office where all 
appeals are handled, in thirty years of ser- 
vice had never heard the term “bill of 
exceptions.” It is difficult to understand 
why the English should have been able 
to emancipate themselves so completely 
from the formalism of the common law, 
while we have so miserably failed. 








Press and Bar Should Co-operate for Reforms 
in Justice 





President of American Editors’ Association in Notable Address 
Discusses Duties and Opportunities Open to 
Both Professions 





BY CASPER S. YOST 


We are here to consider the desir- 
ability and the practicability of ‘‘co- 
operation of the press with the bar in 
the administration of justice.’’ What 
do we mean by co-operation? Do we 
contemplate an effort to work together 
for a common end? If so, how are we 
to work together, and to what end? 
Nothing of benefit can come out of this 
discussion unless it is constructive. 
Nothing of value can result from ¢co- 
operation unless it is inaugurated and 
maintained upon a basis of mutual re- 
spect. Indeed, there can be no co-op- 
eration at all upon any other basis. 
Nor can there be effective co-operation 
between these or any groups unless they 
are agreed’ that the objects are worth 
while. 

I infer from the first two subdivisions 
of the general topic that there is an 
impression that something needs to be 
done to the newspapers, that there is 
something wrong with newspaper meth- 
ods and processes in relation to the ad- 
ministration of justice. The first of the 
sub-topies is ‘‘Reports and criticisms of 
judicial decisions’’; the second is ‘‘ Re- 
ports and criticisms of judicial proceed- 
ings.’’ Coming first as they do under 
the general head of ‘‘ Co-operation of the 
press and the bar in the administration 
of justice,’’ I must assume that these 
are regarded by your committee as fac- 
tors of importance in the administration 
of justice and that co-operation should 
be applied to the correction of faults in 
newspaper practices that pertain to this 
matter. 

Frankly, I do not believe that the 


press, taken as a whole, has any serious 
derogatory effects upon the administra- 
tion of justice. It is easy, of course, to 
point to instances that justify presump- 
tion to the contrary. But there are 
newspapers and newspapers, just as 
there are lawyers and lawyers. There 
are shysters and ambulance chasers in 
both professions, and it is as unfair and 
aS unwise to judge the whole of one 
profession by its least reputable ele- 
ments as it is the other. Most of the 
eriticisms of the press are based upon 
the conduct of a type of newspaper that 
is conspicuous and clamorous in some 
large cities; but newspapers of that type 
are few in number in relation to the 
whole and are not at all representative 
of the press in their character and meth- 
ods. In the main the press of this coun- 
try is directed by conscientious men, 
who realize their responsibilities to the 
public, and who are as deeply concerned 
in the sound administration of justice 
as are the most public-spirited members 
of the bar. The newspaper so conducted 
seeks accuracy, above all things, in its 
reports. There are difficulties that we 
all recognize and seek to overcome; the 
human element, the human limitations, 
are constant obstacles to the statement 
or ascertainment of truth, in the press 
as well as in the courts, and neither in 
the press nor in the courts is the whole 
truth and nothing but the truth ever 
attained. ; 

But regardless of this, the newspaper 
in fact does not concern itself with the 
great majority of cases, civil or crim- 
inal, that go through the courts. Nine 
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out of ten cases are not reported at all 
in the newspapers, not more than one 
in a hundred receives any extended 
notice, and probably not more than one 
in a thousand reaches the altitude of a 
sensation. Moreover of the cases that 
are reported in the news columns by far 
the greater part are presented with sub- 
stantial accuracy, the information in 
most eases being drawn from official 
sources and stated with brevity. The 
newspaper reporters covering the courts 
have as a rule little time to attend trial 
proceedings, and do so only where the 
circumstances are, or seem to be, of 
such public interest as to warrant more 
extended notice, with more details, than 
such sources can supply. In short, com- 
paratively few cases are reported by the 
newspapers, and comparatively few of 
the number that are reported come 
within the class in which reports of 
proceedings may be found that are open 
to serious criticism. While cases now 
and then, and here and there, fully jus- 
tify criticism as to the manner of the 
reports, they are so rare, relative to the 
whole number of cases appearing in the 


courts, that I do not believe newspaper 


reports of proceedings can have any 
materially injurious influence upon the 
general administration of justice. 
Reports of Decisions 

Nor do I think that reports of -deci- 
sions have any such effects, although it 
is quite true that decisions are too often 
incorrectly reported or interpreted. It 
is seldom, however, that errors in re- 
ports of decisions materially alter the 
purport of the decisions, and, unless 
they do so, while they may sometimes 
exasperate the court and for the moment 
mislead the bar, they do not affect the 
interests of the public nor the processes 
of justice. Nevertheless, reports of de- 
cisions that must be condensed present 
a specific problem to the conscientious 
newspaper, for obvious reasons, and any 
facilities that will promote correctness 
without sacrificing freedom would be 
generally welcomed by the press. Every 
respectable newspaper wishes to avoid 
miseonstruction of judicial decisions in 
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its reports, and there are possibilities of 
co-operation in that field that might be 
helpful to press and bar. 

As to criticisms of decisions, that is a 
subject that might provoke extended de- 
bate without any definite conclusions. 
The judges being public officials and 
their decisions public acts, the right to 
criticise is not one to be denied in a 
country where freedom of speech and 
freedom of the press is guaranteed for 
the primary purpose of criticism of offi- 
cial conduct. The exercise of that right, 
however, is one that should be con- 
strained by considerations of public serv- 
ice and of good taste, and in relation to 
decisions it is particularly important 
that public respect for the integrity of 
the court be not shaken by malicious as- 
persions upon its rectitude, whatever the 
objections raised to its decisions. As a 
matter of fact, however, it is a rare 
thing that decisions are adversely criti- 
cized, and abusive criticisms in this day 
are virtually under the ban of good 
journalistic practice. One who reads 
Warren’s recent ‘‘History of the Su- 
preme Court’’ must be struck by the 
scurrilous and virulent attacks upon 
that court by the press in former years 
and the almost complete absence of such 
attacks in late years. 

Only in the rare criticism of court 
proceedings while a case is pending, or 
in what is termed ‘‘trial by newspaper,’’ 
does the conduct of the press at times 
constitute an interference with the ad- 
ministration of justice and there is a 
growing sentiment in the profession 
against such practices as these that will 
ultimately remove them. 

I have referred to these matters only 
because they are suggested by the sub- 
divisions of the topic of today’s diseus- 
sion. I ean see little occasion for any 
co-operation between the press and the 
bar for correction of the faults of either. 
The press thinks that # can see much 
that is wrong and injurious to the ail- 
ministration of justice in the practices 
of some members of the bar, and the 
bar no doubt can discern wrong prac- 
tices in some of the newspapers; per- 
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haps they think they can discern them 
in all, but the organized influences of 
journalism, and to a large extent its in- 
dividual influences, are as much .con- 
cerned in the integrity of the profession 
of journalism and its proper application 
to the public service, as the organized 
forces of the bar and its better indi- 
vidual influences are concerned in the 
integrity and public service of the pro- 
fession of the law. The editorial society 
with which I have the honor to be con- 
nected is working, just as the American 
Bar. Association is working for the ad- 
vancement and betterment of the pro- 
fession, that it may become a greater 
and more effective instrument of public 
benefit, and other journalistic organiza- 
tions, as well as individual journalists, 
are laboring to the same end: 
Defective Justice Is “the Shame of 
America”’ 

But now, gentlemen, permit me _ to 
discuss for a moment the question of 
co-operation between the press and bar 
in a field that is of equal concern to both 
of us, that is of vital concern not only 
to us but to the whole people. What do 
we mean by the sound administration 


of justice? I take it that we mean. 


prompt, equitable and effective admin- 
istration of justice. You know and we 
know that generally speaking the ad- 
ministration of justice in America is 
not sound, that it is not prompt, equit- 
able or effective; that on the contrary 
justice in America is dilatory, inefficient 
and to a large degree inequitable. And 
this notwithstanding the fact that our 
courts are presided over by judges who 
are as a rule men of ability and integrity 
who work hard to administer sound jus- 
tice. -The judges of our higher courts 
in particular are equal in their learning, 
their capacity, their probity, and their 
devotion to justice to the best of those 
in other countries. And the members 
of the bar practicing in the courts are 
mostly men of no less integrity. 
Nevertheless, defective justice in 
America is the shame of America. In 
no other land under the sun is crime so 
frequent, so general, so violent and so 


inadequately restrained or punished. The 
recent analysis of crime in America by 
Dr. Frederie L. Hoffman presents ap- 
palling though not surprising facts that 
reflect directly upon the administration 
of justice. Not less than 10,000 mur- 
ders were committed in the United 
States in 1923, he says, fifty times as 
many as in the United Kingdom. It 
has been shown by numerous authorities 
that there are more crimes of violence 
committed annually in such cities as 
New York or Chicago or St. Louis than 
in the whole of England, that there are 
far more of such crimes in America than 
in any other country in the world, and 
the ratio of convictions and punishment 
to the number of crimes committed in 
America is far below the ratio even in 
countries that we consider beneath us 
in morality. This condition is not grow- 
ing better, but worse. Crime, and par- 
ticularly crime of violence, is on the in- 
crease in America and the agencies of 
justice so far have been helpless to cope 
with the situation. 

Yet we have always regarded our- 
selves as a lp w-abiding people, people 
whose fundamental principles are based 
upon respect for and observance of law, 
people whose facilities for education and 
for moral advancement are superior to 
those of any other nation. Why is it 
that in this eountry, with its high stan- 
dard and principles, that crime of al- 
most every character is more prevalent 
than in any other country that makes 
the slightest pretense to civilization? 
Some have attempted to lay the blame 
upon the character of immigration in 
recent years, and it is true that some 
of the alien elements of our population 
are conspicuous in the statistics of 
crime; but the statistics of their own 
countries show that these aliens were 
not criminals, as a rule, in their home 
lands, that most of them only become 
criminals after coming here, and finding 
here the opportunities and freedom of 
erime and the virtual immunity from 
punishment attractive to their criminal 
instincts. But as a matter of fact if we 
eliminated from consideration the crim- 
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inals of foreign birth the criminal ree- 
ord of America would still exceed the 
record of other civilized countries in the 
number and violence of its crimes. 
Immunity from Punishment 

In this great land of ours, of whose 
material and spiritual standards we are 
so proud, which in so many important 
respects is entitled to, and has, the lead- 
ership of the world, life and property 
are less secure from criminal violence 
than anywhere else on the globe that is 
not in a state of barbarism. And this 
disereditable and disgraceful condition 
is not due to a greater degree of crim- 
inality, but to the comparative immunity 
from punishment or correction that the 
criminal enjoys in this country. It is 
due in short to the absence of proper 
laws and failure in the administration 
of justice, and that failure is due to 
vital defects in our system of justice, 
defects in our laws, defects in our pro- 
cedure and our customs. Ours, in fact, 
is not a system of justice, but a system 
of organized and legalized injustice, in 
which the people are deprived of pro- 
tection from crime by the very agencies 
created and maintained by them for 
their protection. And this notwith- 
standing the fact that the courts in 
general seek diligently to serve that 
purpose. They are bound by laws, by 
tradition, by ‘‘codeless myriad of prece- 
dent.’’ The instruments of justice and 
of law enforcement throughout Amer- 
ica are manacled by a preposterous sys- 
tem of criminal jurisdiction that gives 
crime every advantage over justice. and 
creates the disgraceful paradox that law 
often cannot be enforced because the 
law will not permit its enforcement. 
Crime is shamefully prevalent in Amer- 
ica because the administration of justice 
is not sound, because in fact it not only 
permits but encourages crime. 
_ Nor is the failure of justice limited 
to the field of crime. Some years ago I 
recall discussing editorially a report 
published by the Carnegie Foundation, 
prepared by a distinguished member of 
the Boston bar and of the American 
Bar Association. Mr. Reginald B. 
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Smith, having, I think, the approval of 
Mr. Root, in which was this statement: 
‘‘The administration of American jus- 
tice is not impartial, the rich and the 
poor do not stand on an equality before 
the law; the traditional method of pro- 
viding justice has operated to close the 
doors of the courts to the poor and has 
caused a gross denial of justice in all 
parts of the country to millions of per- 
sons.’’ Much of the same complexity of 
law and of precedent that works to de- 
lay or to defeat justice in criminal 
causes is operative to the same ends in 
civil causes. In no land is there so 
much law as ours, and in none is the 
laws’ delays so great, the costs of at- 
tempting to obtain justice so heavy, and 
the failures of real justice se many. 
Real Place for Co-operation 

I am not telling the gentlemen of this 
conference something they do not al- 
ready know, and know better than I. 
I am calling attention to this great, per- 
sistent and increasing failure of justice 
in our country, this great blot upon our 
escutcheon because I believe there is no 
responsibility resting so heavily upon 
the bar and the press as the reformation 
of our system of jurisprudence and the 
establishment of what is in truth a 
sound administration of justice. Here 
is a field in which both press and bar 
must labor, and one in which I think 
it would be possible and desirable to 
co-operate. The American Bar Associa- 
tion, I am very well aware, has given no 
little study to this problem, and I sus- 
pect that its forthcoming visit to Eng- 
land is not without a purpose to present 
as an object lesson to its members the 
simpler and more effective judicial sys- 
tem that is in operation in that country. 
The former English system and ours 
grew out of the same soil, but through 
a co-operation of the press and the bar 
in England the old system has been 
abandoned there and a new one estab- 
lished, by which justice has been ren- 
dered more certain, more expeditious 
and more equitable. That something 
along that line can be done and should 
be done in this country is not to be 
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doubted ; indeed, something radical but 
rational must be done if crime and dis- 
respect for law are not to increase, if 
national morality is not to descend 
lower, and the safety of the people not 
to be still further menaced by the forces 
of evil. And the initiative in this work 
must come, as it is coming, from the bar. 
The bar alone is competent to deal with 
it. But the bar alone cannot accomplish 
it. It must concentrate its own forces 
on the purpose, it must show and lead 
the way, but if success is to be attained 
it must have the support of public opin- 
ion that can be obtained in no other 
way than‘ through the press, aroused in 
turn to a strong consciousness of the 
urgent need for extensive reform in the 
whole systém of jurisprudence. 

A little over a year ago, Mr. John W. 
Davis, then President of the American 
Bar Association, addressed the Amer- 
ican Society of Newspapers Editors. 
After referring to the constitutional 
provisions as to the freedom of the press, 
he said: ‘‘I have never known whether 
the requirement of an oath to support 
the Constitution was a compliment or a 
eaution so far as lawyers are concerned. 
But the fact remains that no one of us 
escapes the imposition of that duty. 
While you gentlemen, free of conscience, 
bound by no oaths and no pledges, 
owe to the Constitution only the allegi- 
ance which this special and peculiar 
mention which I have described lays 
upon you; yet I submit to you, gentle- 
men, that your obligation is no less. 
Indeed, I am not sure that it is not 
greater than ours.’’ 

Our obligation to the Constitution as 
the literal instrument governing the 
practice of our profession is not so great 
or so direct as yours, but our obligation 
to the Constitution as the instrument 
and symbol of American principles, 
American rights and American liberties 
is as great if not greater; and upon the 
press and bar together rests a large 
measure of responsibility for the main- 
tenance of the inestimable privileges 
which it bestows, than upon any other 
element of the people. I speak of this 
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only to emphasize the great importance 
of what we aré here discussing. The 
foundation of American government and 
of American civilization is liberty un- 
der law. When law breaks down liberty 
must go with it. There is much reason 
for the conviction that respect for the 
law and the authority which administers 
it is being seriously lessened by the 
widespread failure of justice in Amer- 
ica. In so far as this is the case our 
foundations are being constantly weak- 
ened. It is a disintegrating and destroy- 
ing influence that must be checked if 
we are not to be greatly imperiled. Upon 
the maintenance of law and order this 
nation must firmly stand or it will surely 
fall. The supremacy of law is essential 
to liberty, and it is your duty and our 
duty to make it secure. 
Pledges Press to Reform 

How can it be done? By finding out 
what needs to be done to establish the 
administration of justice on a sound 
basis, and then arraying the forces of 
publie opinion in America in support of 
eonerete and uniform state and national 
programs. The task of inquiry and of 
framing remedial measures rests upon 
the bar. The American Bar Association 
has already started upon this task, and 
it is to be hoped that it will not only go 
on with it, but that it will make it the 
chief purpose of its existence until it is 
accomplished, for nothing it can under- 
take would contribute so much to the 
public welfare. The press, I have no 
doubt, will be glad to co-operate when 
definite plans are developed that seem 
well designed to serve the ends of jus- 
tice, but it should be directly and fully 
informed and individually consulted, so 
far as possible, if it is to have the under- 
standing of reasons, means and purposes 
essential to intelligent and earnest sup- 
port. ‘‘Our system,’’ said the special 
Committee on Law Enforcement in its 
report to the American Bar Association, 
at its last meeting—‘‘Our system lacks 
in the three great essentials for law en- 
forcement: celerity, certainty and final- 
ity. This lack, together with a general 
publie indifference to the situation ac- 











AMERICAN JUDICATURE SOCIETY 


counts in large measure for the want of 
respect for the law in this country and 
the failure of its enforcement.’’ This 
is a concise yet comprehensive statement 
of the whole matter. The American Bar 
Association can show how celerity, .cer- 
tainty and finality can be given to the 
administration of justice. Public indif- 
ference can be removed by the dissemi- 
nation of information as to the facts of 
the situation and the peril it contains. 
But public opinion cannot be aroused 
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for reform until there is something defi- 
nite and constructive on which to con- 
centrate opinion. In the spread of in- 
formation and in the development of 
supportive opinion the press can and 
will be helpful. Make no mistake about 
this, gentlemen, the press of America, 
taken as a whole, regards the public 
service as at once its greatest privilege 
and its highest obligation. But, even as 
you, it must render service in accord 
with its conception of-right. 





Discussion of President Yost’s Paper on Behalf 
of the Bar 





BY WALTER F. DODD* 


In this afternoon’s conference we are 
dealing with two great professions, both 
affected with a public interest, the one 
dedicated to the administration of jus- 
tice, and the other having a large inter- 
est and share in such administration. 

The bar is the elder of the two pro- 
fessions, with a long and useful career, 
but it has not by any means fully 
adapted itself to the newer conditions of 
modern life. The press is the younger 
profession, with a briefer organized 
eareer. Both professions have their 
eanons of ethies,’ all too frequently vio- 
lated. A code of newspaper ethics was 
adopted in April, 1923, by the American 
Society of Newspaper Editors, whose 
distinguished president has just ad- 
dressed this conference. It may not be 
amiss to suggest that the canons of news- 
paper ethies are briefer than the canons 
of legal ethics. Comment upon the 
greater necessity for detailed rules of 
legal ethies is unnecessary in this place. 
The bar in this respect has perhaps the 
more serious problem because its mem- 





*Of the Chicago Bar; author of State Government. 

1The Annals of the American Academy of Political 
and Social Science for May, 1922, is devoted to the 
ethics of the professions and of business. On pages 
283-295 of the Annals will be found the text of the 
Oregon Code of Ethics of Journalism, the Kansas 
Code of Ethics of Newspapers, and the Missouri 
Declaration of Principles and Code of Practice. 


bers are individuals, and are more nu- 
merous. There is no desire in this meet- 
ing to criticize the press. Co-operation 
is necessary between the press and the 
bar, and the bar is much more directly 
responsible than the press for the mal- 
adjustment of legal principles and legal 
machinery to the conditions of modern 
life. The lawyer is not in a safe posi- 
tion to eriticize. It is an old but true 
adage that people who live in glass 
houses should not throw stones. 


Aid of Press in Legal Reform 

Mr. Yost has properly called attention 
to the need for improvement in the ad- 
ministration of justice, and to the desir- 
ability of closer co-operation between the 
press and the bar for this purpose. The 
United States has the worst machinery 
for the administration of justice of any 
English-speaking people. The American 
Law Institute may be expected to ac- 
eomplish much in the re-statement and 
clarification of the rules of law, but the 
more serious defects are not so much in 
the substantive rules themselves as in 
the machinery for the application of the 
rules. 

More than fifty years ago England re- 
organized and modernized her system of 
judicial administration so as to accord 
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with the needs of modern life. Although 
something has been done in the United 
States we have only begun the modern- 
ization of our machinery for the admin- 
istration of justice, and the problem with 
us is more complex than in England. 
This is true, not only because of our 
prolonged delay in attacking the prob- 
lem, but for other reasons as well. Seri- 
ous difficulties are presented by (a) the 
large and as yet unassimilated masses 
of diverse population, chiefly grouped in 
great cities; (b) the wide expanse of 
national territory; (¢c) the organization 
of that territory into separate jurisdic- 
tions, each of which must act separately 
in order to bring about effective pro- 
gress in this field; and -(d) written con- 
stitutions which in the states to a large 
extent organize the detail of judicial 
administration, and which in many cases 
must be changed before substantial pro- 
gress can be made in judicial reorgan- 
ization. 

But difficult as is the problem, it can 
be solved by effective union of effort on 
the part of the press and the bar. There 
has been no such effective union of ef- 
fort in the past, and unfortunately, 
neither the bar nor the press can prom- 
ise complete agreement in its own ranks 
as to the most desirable lines of pro- 
gress. The better organization of jus- 
tice is the first essential in our govern- 
mental system and in our civilization, 
and it can be accomplished. 

Much has recently been done in the 
federal system under the leadership of 
the distinguished Chief Justice of the 
United States, with the co-operation of 
the American Bar Association. A be- 
ginning has been made in a number of 
states. Louisiana, by constitutional 
changes in 1921, made progress toward 
judicial unification by vesting in the 
Supreme Court of that state powers of 
supervision over the judicial system and 
by giving the attorney general super- 
visory authority over local prosecuting 
attorneys. Ohio, Oregon and Massa- 
chusetts have taken long steps toward 
judicial unity without the necessity for 
constitutional change, through the estab- 
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lishment of judicial councils; and a 
unity of trial jurisdiction has to a large 
extent been achieved by law in Wiscon- 
sin. The states that have vested a large 
rule-making power in the judicial sys- 
tem itself are also moving toward a 
more effective judicial mechanism. Uni- 
fied organization and larger powers offer 
to the judicial department of the gov- 
ernment a greater opportunity to cure 
its own ills. While constitutional change 
is in many states necessary to a thorough 
and efficient reorganization, much can 
be accomplished without such constitu- 
tional change. The difficulty of consti- 
tutional reorganization of judicial ma- 
chinery has been illustrated by the re- 
eent defeat in Missouri of perhaps the 
most progressive proposal for judicial 
reorganization submitted to the people 
of any state. Such defeats, however, 
should not weaken the movement for the 
better administration of justice. The 
organized forces of the American Bar 
bespeak the co-operation of the press 
in bettering the machinery for the ad- 
ministration of justice. 

Some members of the bar will always 
be conservative and opposed to change. 
But the problem is not one for the bar 
alone. Lawyers may to some extent be 
more familiar with the technicalities of 
the problem, but the issue is of even 
more direct concern to the litigant or 
prospective litigant, to whom under our 
present system justice is delayed or de- 
nied. Unfortunately, under the com- 
plicated conditions of American political 
life, the influence of the press and the 
bar cannot be directed to one agency of 
government, but must be dissipated over 
at least forty-nine jurisdictions. This 
is a defect from the standpoint of im- 
mediate progress, and is a condition 
which makes it impossible to proceed as 
promptly and as effectively as was done 
in England. But the added difficulty 
makes the need for co-operation all the 
clearer. And our jurisdictional divi- 
sions present a compensating advantage 
in ‘that they permit experimentation, 
and the profiting by one state from the 
experience of another. However, a dan- 
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ger lurks here also, for both the press 
and the bar must be warned against the 
mere copying of legal institutions with- 
out careful attention to their operation 
under perhaps different conditions. 
Correction of Present Abuses of the Press 
and the Bar 

The reorganization of the administra- 
tion of justice is a long task, and while 
it is under way there are other lesser 
abuses that may be attacked. Trial by 
newspaper is one of these abuses, and 
it is not altogether new. In an article 
published in 1892 Mr. William S. For- 
rest of Chicago analyzed the danger of 
newspaper comments upon and discus- 
sions of criminal cases. His discussion 
is still perhaps the most important one 
upon this phase of our subject, and 
reads as if it had been written today.* 
But while the problem is not new, the 
danger has increased. The reading of 
newspapers has become more general, 
the communication of information 
swifter and more effective. 


It is unnecessary here to analyze in 
detail the types of improper newspaper 
comments upon civil and criminal trials. 
We have become accustomed to ‘‘sob’’ 
diaries prepared by newspapers for at- 
tractive looking females who kill their 
husbands or their lovers. Improper com- 
ments in spectacular criminal cases be- 
gin with the commission of the crime 
and end only with the execution of the 
sentence upon the accused, if the trial 
results if conviction. Newspapers in 
all our larger cities contain elaborate 
details of crime, comments upon the 
merits of the case, and detailed presen- 
tations of hearsay evidence. News- 
papers frequently participate in or in- 
terfere with the detection of crimes. We, 
as newspaper readers, usually receive in 
advance of grand jury action the de- 
tails of what the grand jury is likely to 


2See 14 Criminal Law Journal 550 (1892). More 
recent discussions of importance are Rome C. Brown, 
56 American Law Review 514, particularly 530-539 ; 
and the address of Mr. Henry W. Taft before the 
Association of the Bar of the City of New York on 
May 1, 1924. Mr. Taft’s address is a general dis- 
cussion with constructive suggestions. Honorable 
William H. Taft (now Chief Justice Taft) made 
vigorous comments upon trial by newspaper in an 
address before the New York Constitutional Conven- 
tion in 1915. 
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do, and we often know in advance of 
the court how juries are going to divide. 
In some cases there are interviews with 
members of the grand jury and the jury. 
In important or spectacular cases news- 
paper comment creates a general atmo- 
sphere destructive of impartiality of 
trial. Such comment and discussion 
necessarily influences jury action even 
though the members of the jury may 
not actually see the newspaper com- 
ments themselves. 

Over against the evils of such news- 
paper comment, must, however, be set 
certain advantages. Newspapers in 
many of our American cities have forced 
action by the police and by the prosecut- 
ing attorneys, when without newspaper 
pressure effective action would probably 
not have been taken. Newspapers have 
often, in the absence of effective official 
action, themselves taken steps to bring 
about or to foree judicial action. But 
the disadvantages of newspaper com- 
ment are probably greater than its 
advantages. Detailed accounts of crime 
frequently leads to the repetition of crim- 
inal acts. So-called crime waves are 
often either created by newspapers or 
are the figments of newspaper imagina- 
tion. 

The Problem Stated 

What is possible under these condi- 
tions? Freedom of the press must not 
be impaired. The spectacular and un- 
usual will always be news, and will be 
reported when the usual, though impor- 
tant, is disregarded. This is human na- 
ture and will always be reflected in the 
newspapers. It is hoped and expected 
that newspapers will come to report cur- 
rent judicial decisions as of importance 
in themselves, and to discuss more fully 
than heretofore the technical aspects of 
judicial administration and of legisla- 
tion. But this is not the problem I am 
now discussing. Nor are the legal limits 
of permissible comment by newspapers 
here under discussion. The question in 


which we are now interested is that of 
policy. The immediate issue is, how to 
control the discussion of the spectacular 
and unusual so as to unite the news- 
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papers and the bar in support of a 
more efficient administration of justice. 


Normal cases make no difficulty. 
Divorces are unfortunately now the 
normal thing, and cause little improper 
comment, unless the parties are prom- 
inent, or the circumstances unusual. 
The same is true of criminal cases. Di- 
voree cases and criminal cases present 
perhaps the more serious problems. 
Cases in which newspaper comment may 
be improper are few in number, and on 
the whole there is no great difficulty in 
the smaller communities. But in the 
larger cities there are always one or 
two cases in prospect or in progress in 
which there is the spectacular or the 
unusual. In spectacular and sensational 
eases, both civil and criminal, the judge 
and the lawyers have become actors in a 
melodrama with an audience as broad as 
the publicity of the trial. Such cases 
are not numerous, but in every great 
city one such ease is at substantially all 
times under discussion by the press. 
For this reason these spectacular cases 
are of an importance out of proportion 
to their number. 

Newspaper comment on such cases 
cannot be avoided and such avoidance 
should not be attempted. But the char- 
acter of much of such comment in the 
larger cities has given a wrong impres- 
sion of justice, and impaired the effi- 
ciency of its administration.’ 


For this condition blame may be ap- 
portioned somewhat equally to the news- 
papers, the bench and the bar. Mr. 
Henry W. Taft has recently said that 
lawyers have no talent for exploitation 
or advertisement. I desire to say that 
many lawyers and judges have a talent 
for exploitation and advertisement. 
While not numerous in proportion to 
the whole number, they largely deter- 
mine the newspaper and public attitude 
toward the administration of justice. 
Lawyers, judges and prosecuting officers 
are to a large extent responsible for im- 
proper newspaper comment upon judi- 

*For an analysis of conditions in a large city, see 


Criminal Justice in Cleveland, pp. 515-555 (Cleveland 
Foundation, 1922). 


OF THE 


cial proceedings. Without interviews 
with the persons directly concerned in 
the trial, and in the absence of publicity- 
seeking on their part, the abuse of news- 
paper comment would be much less seri- 
ous. As an excuse for. judges and 
prosecuting attorneys there is always the 
argument that they must have adver- 
tising in order to.be re-elected, and can- 
not afford to offend the newspapers. 
Perhaps a certain amount of such pub- 
licity for lawyers, judges and prosecut- 
ing officers is legitimate, but to a large 
extent the bench and the bar are re- 
sponsible for what we have criticized in 
the »_newspapers. 
Lines of Progress 

This paper has outlined two prob- 
lems: (a) the need for co-operation be- 
tween the bench and the bar in the im- 
provement of the administration of jus- 
tice, and (b) the need for co-operation 
in meeting an immediate and pressing 
evil occasioned by newspaper discussion 
of unusual civil and criminal cases. The 
need in both of these cases is for more 
effective co-operation between the press 
and the bar. 

The immediate remedy for improper 
newspaper comments upon unusual civil 
and criminal cases may be said to be 
in the hands of the bench and the bar. 
Newspapers may be and have been pun- 
ished for contempt of court in comment- 
ing improperly upon judicial proceed- 
ings, while such proceedings were in 
progress. In some jurisdictions there 
may be criminal statutes, upon the basis 
of which punishment may be imposed in 
a less summary fashion. But the remedy 
is not to be found in the imposition of 
penalties, except in cases of very grave 
abuse. The disbarment or discipline of 
lawyers who overstep the proper bounds 
is also readily at hand, but it has been 
little used and is not likely to be used 
to any great extent in the future. The 
lawyers and the judges have not used 
and are not likely to use the summary 
remedies at hand. 

The remedy for improper newspaper 
comments upon civil and criminal cases 
must come from other directions. The 
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canons of legal ethics adopted by the 
American Bar Association, and by most 
of the other bar associations of the coun- 
try, contain the following provisions: 

‘“Newspaper publications by a lawyer 
as to pending or anticipated litigation 
may interfere with a fair trial in the 
courts, and otherwise prejudice the ad- 
ministration of justice. Generally they 
are to be condemned. If the extreme 
circumstances of a particular case jus- 
tify a statement to the public, it is un- 
professional to make it anonymously. 
An ex parte reference to the facts should 
not go beyond quotation from the 
records and papers on file in the court; 
but even in extreme cases it is better to 
avoid any ex parte statement.”’ 


Judges’ Code of Ethics Silent 

No reference to the relation of judges 
to the newspapers appears in the pro- 
posed code of judicial ethics, prepared 
by a committee of which the distin- 
guished Chief Justice of the United 
States Supreme Court is chairman, ex- 
cept as this subject is impliedly dealt 
with in the canon or the avoidance of 
impropriety.* 

The Kansas Code of Ethics for news- 
papers contains express provisions 
against certain newspaper practices in 
criminal cases, and against a ‘‘ press ver- 
dict slyly couched in the news report.’’ 
Much may be accomplished through 
canons of ethics adopted and observed 
by lawyers, judges and newspaper men. 

Mr. Henry W. Taft properly suggests 


*For the text of the report of the committee on 
judicial ethics, see Journal of the American Bar 
Association, Vol. 9 (1923), p. 449. This report was 
referred to the judicial section of the American 
Bar Association for discussion and suggestions (Ibid., 
599-800). 
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that much may be gained by employing 
lawyers to report trials and decisions, 
and that a department in the great 
dailies devoted to judicial proceedings 
could be made interesting. It is true 
that the English newspapers devote 
much space to judicial proceedings. 
Legally trained reporters are desirable. 
Mr. Taft’s suggestion as to the possi- 
bility of separate legal departments in 
newspapers is worth considering, al- 
though such a separate department 
would not have so definite or so large 
a group of readers, in the beginning at 
least, as do the other newspaper depart- 
ments. 


The immediate need is for organized 
co-operation between the bench and the 
bar, through their national, state and 
local organizations, in the effort not 
only to correct present abuses, but to 
develop constructive methods of im- 
proving the administration of justice. 
What has been said here about news- 
paper abuses should not be construed 
as a criticism of the newspapers, so 
much as a criticism of the bar and of 
its failure to propose co-operative effort 
in a field of essential importance both 
to the press and the bar.® 


What we desire is some constructive 
means of uniting both the press and the 
bar in the meeting of present evils, and 
in hastening the day when every person 
shall obtain ‘‘right and justice, freely 
and without being obliged to purchase 
it, eompletely and without denial, 
promptly and without delay.’’ 


5Attention should be called to the fact that during 
the past year such a co-operation has been established 
in Chicago by a committee of the Chicago Bar 
Association. 





The everyday adjustment of relations of individuals with 
each other and with the state is less in the public eye than 
the occasional matters of spectacular interest that come be- 
fore tribunals under our Anglo-American doctrine of the 


supremacy of law. 


But accurate and speedy adjustment of 


these relations is at the bottom of the social order. 


—Roscor Pounp. 








The Case Law 
of a Decade 


and the 


Means of Finding It 
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The Second Decennial 
gives the Lawyer these three things 


| st A Key-Number digest showing the application of the 
law to the facts in every case decided by the American 


Courts of last resort between 1907-1916. 


2d A “case” finding list, in the form of a complete Table 
of Cases, so that with one case in point all others are 
made available. 


3d A “fact” finding list, in the descriptive-word index, so 
that with the “facts of his client’s story” all other similar 
cases may be found. ; 


Ask for further facts about the “Descriptive-Word” Method. 
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